MEMORANDUM OF UNDERSTANDING

b
This Memorandum of Understanding (“MOU”), dated and effective September i, 2017,
is between the WEST VIRGINIA DEVELOPMENT OFFICE, a Division of the West Virginia
Department of Commerce, located at State Capitol Complex, Building 3, Suite 600, Charleston,
WV 25305 (*WVDO”), and ROXUL USA Ine¢. with headquarters located at 4594 Cayce Rd.,
Byhalia, MS 38611 (“Roxul”). WVDO and Roxul are each a “Party” and are collectively the

“Parties.”

RECITALS

WHEREAS, Roxul is considering numerous locations in the Eastern United States on
which to develop, construct, equip, and operate a new manufacturing facility to support its North
American operations (the “Facility™);

WHEREAS, Roxul has identified the Jefferson Orchards site in in Ranson, West Virginia,
as its preferred site to locate and develop the Facility (the “West Virginia Site”). A copy of a map
depicting the West Virginia Site is attached to this MOU as Exhibit 1;

WHEREAS, Roxul has represented to the WVDO that a final investment decision {o
construct and operate the Facility at the West Virginia Site will require a commitment to expend
approximately $150,000,000 (USD), and employ approximately 140 full-time equivalent
employees (“Final Investment Decision”);

WHEREAS, the state of West Virginia has identified certain economic development
assistance it will make available to Roxul if Roxul makes and fully implements the Final
Investment Decision, all subject to the terms and conditions described in this MOU; and

WHEREAS, the Parties desire to execute this MOU to clarify their respective
representations, requirements, and commitments to facilitate the Final Investment Decision by

Roxul.

NOW THEREFORE, in consideration of the mutual promises contained herein, the
investment by Roxul, and the economic assistance provided by the WVDO, the Parties hereby

agree as follows:

1. Commitment of the Parties. The WVDO will provide, or facilitate the provision
of, the economic development assistance described in this MOU to Roxul, and Roxul will satisfy
the Project Thresholds described in this MOU.,

2, Project Thresholds. On or before the Full Operation Date, as hereinafter defined,

Roxul will:
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Employ approximately 140, and in no event less than 120, full-time equivalent
employees at the Facility who earn an average annual salary or wage of $46,000
excluding paid benefits not subject to West Virginia income taxes (the
“Employment Threshold™),

Document that Roxul has caused the expenditure of approximately $150,000,000 (USD)
or more to expand, construct, equip, and operate the Facility.

3. Definitions.

“Full-time equivalent employee™ means a direct employee who receives paid
benefits and works at least 140 hours per month; or, for part-time work, an
employee who receives paid benefits and works at least 20 hours per week for at
least six consecutive or non-consecutive months per year. The term “full-time
equivalent employee” does not mean independent contractors who work for Roxul
at the West Virginia Site.

“Independent contractor” means any natural person or business entity that provides
soods or services to another person or entity in accordance with terms specified in
a contract or other agreement and who is subject to the control of any other party
to such confracts or agreements only as to results. An independent contractor is
independently licensed to do business in West Virginia, has an independent
proprietary interest in its business operations, has an independent opportunity for
profit or loss because of the provision of goods or services pursuant to such
contracts or agreement, independently invests in the facilities by which its goods or
services are provided, directs and controls the details of work and operations
performed, regarding hours of work, and the order, sequence and manner in which
work is completed for the provision of goods and services in fulfillment of such
contracts or agreement, or supplies the tools, equipment and materials used to fulfill
the requirements of such contracts or agreements. Independent contractor does not
include any natural person or entity that has any employees in common with any
other party to such contracts or agreements, For purposes of this provision, the
status of any person or entity as an “employee” shall be determined in accordance
with United States Internal Revenue Code section 3121, such that the person or
entity does not have common ownership, common control, common operation or
common management with any other party to such contracts or agreements. For
purposes of this provision, "common ownership, common control, common
operation or common management” means that two or more business entities are
owned, controlled, operated or managed by the same person or group of persons.
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4,

Ownership includes, but is not limited to ownership as determined, in accordance
with the attribution and stock ownership rules of Internal Revenue Code section
267 or Internal Revenue Code section 318 or botls, as applicable, and the rules and
regulations pertinent thereto. Applicability of any Internal Revenue Service
requirement or rule regarding the issuance or receipt of an Internal Revenue Service
Form 1099 with relation to any payment or {ransaction consummated under any
such contract or agreement is not determinative of independent contractor status for
purposes of this provision.

Construction Date and Full Operation Date. Roxul anticipates that it will adhere

to the following schedule for commencement of construction activities and operations at the West

Virginia Site:

a.

5.

Construction of the Facility will begin within 90 days of receipt of acceptable
Prevention of Significant Deterioration (“PSD”) air permit from the West Virginia
Department of Environmental Protection (WVDEP), or the following May [
whichever ts later.

Full Operation of the Facility will occur five years from the issuance of the
certificate of occupancy or June 1%, 2024, whichever is sooner (the “Full Operation
Date”).

Performance-Based Forgivable Loan. The Statc of West Virginia will issue a

forgivable loan to Roxul in the principal amount of $2,200,000.00 (USD). The forgiveness of the
loan will be subject to Roxul meeting or exceeding the Employment Threshold set forth in
paragraph 2 a of this MOU (the “Forgivable Loan”). The Forgivable Loan will be subject the

following general terms:

a.

The WVDO will facilitate the Forgivable Loan in coordination with the West
Virginia Economic Development Authority, the local economic development
authority, and/or the West Virginia Infrastructure and Jobs Development Council
(the “Lending Authority”).

WVDO and Roxul will mutually agree on a draw schedule. No draw will be
available until receipt of an acceptable PSD air permit. The full-amount of the loan
may be drawn upon receipt of the PSD air permit and, the earlier of, construction
commencement or 90 days of receipt of PSD air permit. '
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¢. Roxul may cause the proceeds of the Forgivable Loan to be used to purchase or
lease land, building, or equipment, or any combination thereof, to complete the
Facility (the “Facility Assets”). .

d. Roxul will grant the Lending Authority at least a second priotity security interest
in and lien upon the Facility Assets or such portion thereof nccessary as collateral
to secure the Forgivable Loan.

e. Roxul will not be obligated to make any payment on the Forgivable Loan prior to
the Full Operation Date.

£ If Roxul meels or exceeds the Employment Threshold at or before the Full
Operation Date, the Lending Authority will forgive the Forgivable Loan in its
entirety at that time.

g. If Roxul fails to meet or exceed the Employment Threshold at or before the Full
Operational Date, Roxul will repay the Forgivable Loan to the Lending Authority
onl a pro rata basis (the “Prorated Repayment”). The Prorated Repayment is equal
to the proportion that new Full Time Equivalent jobs at the Facility failing to meet
the Employment Threshold bears to the Forgivable Loan. For example, if Roxul
directly employs only 100 new employces at the Facility on the Full Operation
Date, the calculation would be:

(1 - (100/120)) x 2,000,000 = $333,333.33 (Prorated Repayment)

6. Sewer Service. The WVDO, or a related state agency, will provide sufficient
funding to the City of Ranson, West Virginia to provide adequate sewer service to the property
Jine of the West Virginia Site, at no cost to Roxul. A copy of the WVDO’s letter to the City of
Ranson demonstrating this commitment and the MOU between the State of West Virginia and City
of Ranson are attached in this MOU as Exhibit 2. Roxul will provide notice to the City of Ranson
and the State of West Virginia as to the progress of the PSD air permit by September 30", 2017.

7. Water Service. The WVDO, a related state agency, and/or the Jefferson County
Economic Development Authority will provide sufficient funding to J efferson  Utilities
Corporation (“Jefferson Ulilities”) to provide adequate water service to the property line of the
West Virginia Site, at no cost to Roxul. A copy of the WVDO’s letter to the Jefferson Utilities
demonstrating this commitment and the MOU between the State of West Virginia and Jefferson
Utilities are attached in this MOU as Exhibit 3. Roxul will provide notice to the Jefferson Utilities
and the State of West Virginia as to the progress of the PSD air permit by September 30", 2017.
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8. Extension of Additienal Utilities. The WVDO is aware of commitments on behalf
of certain utility providers, including First Energy (electric transmission service), Mountaineer Gas
(natural gas service), and Frontier Communications (teleconmumunications service) to extend
additional utilities reasonably necessary to service the West Virginia Site. The WVDO will worl
with Roxul and these providers, as necessary and if appropriate, to ensure that these additional
utilities are extended to the West Virginia Site. A copy of letters from these utility providers
demonstrating their commitment to extend these utilities to the West Virginia Site is attached to
this MOU as Exhibit 4.

9. PILOT Agreement. The WVDO will support the Jefferson County Economic
Development Authority, the West Virginia Economic Development Authority, and/or any other
community entity, including the Jefferson County Commission, Jefferson County School Board,
or the Jefferson County Assessor, as necessary and if appropriate, to facilitate the Payment in Lieu
of Tax Agreement (“PILOT”) acceptable to Roxul and Jefferson County, West Virginia. A copy
of the PILOT Agreement attached to this MOU as Exhibit 5.

10.  Ingress and Egress. The West Virginia Department of Transportation, Division
of Highways (“DOH™), will administer the design, construction, and necessary funding to address
reasonable access modifications along the State Highway System to provide ingress and egress to
the West Virginia Site. A copy of the DOH’s letter to Secretary Thrasher specifying this
commitment is attached to this MOU as Exhibit 6.

11.  Workforce Training. The Governor’s Guaranteed Work Force Program
(“GGWP?”) offers training grants up to $2,000 per employce for eligible companies that create a
minimum of 10 new jobs within a 12-month period. If Roxul malkes the Final Investment Decision,
the WVDO will provide Roxul with a $2,000 workforce training grant under the GGWP for each
new employee it hires and employs at the West Virginia Site during the first three consecutive
years the Facility is operational at the West Virginia Site. T hese flexible training grants may be
used by Roxul to offset the cost of employee recruitment, pre-employment assessment, workplace
development, structured on-the-job training and development, expenses for traveling to/from
training, trainer salaries, cost of trainers, training materials and/or workplace education. Roxul
would quatify for $240,000 in any one year based on 120 jobs and could qualify for more than
$240,000 based on any additional employment over 120 employees under the GGWP. TFor
purposes of this paragraph, the term “year” means the state of West Virginia’s fiscal year which
begins on July 1 and ends on June 30.

12.  Tax Benefits. Based on the mutual covenants, promises, and agreements described
in this MOU, Roxul will qualify for various tax credits, entitlements, exemptions, and assistance
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under West Virginia law (including, statutory sales tax exemptions for the purchase of tangible
personal property and services directly used in manufacturing, which shall extend to purchases of
building materials and process equipment by Roxul’s suppliers and contractors and other parties
purchasing on behalf of Roxul in furtherance of the construction of the Facility at the West Virginia
Site). The direct use in manufacturing cxemption shall also be available to Roxul for purchases of
tangible personal property and services directly used in manufacturing, including, but not limited
to, purchases of raw materials and process equipment directly used in manufacturing, The WVDO
will work with Roxul to facilitate the Company’s understanding and access to these benefits and
incentives. A copy of the West Virginia Tax Departments forms TSD 110 and TSD 300 explaining
tax credits and exemptions is attached to this MOU as Exhibi¢ 7.

43, 5 for 10. Provided ROXUL can meet all statutory conditions of WV Code 11-0F-
1 et. seq., the WVDO shall cooperatively work with ROXUL to help ROXUL access all the
benefits associated with this statutory incentive.

14. Contingencies. The Final Tnvestment Decision is made expressly contingent upon
the oceurrence of the following conditions precedent (“Project Contingencies™), the failure of any
of which will entitle Roxul to unilaterally terminate this MOU without any penalty or obligation:

a. Site Acquisition: Roxul shall close on the West Virginia Site no later than January
15, 2018 (“Site Closing”) and upon terms and conditions acceptable to Roxul,
including, but not limited to, Roxul being able to obtain acceptable representations,
warranties, covenants, indemnities, and title for the West Virginia Site and
contingent upon the completion of the subdivision and rezoning of the parcel by
the seller;

b. Zoning and Land Use; Roxul, or designated third party, shall obtain and secure all
fot changes, zoning changes, deed restrictions, permits, including PSD air permits,
and/or any other land use approvals necessary to use and operate the Facility at the
West Virginia Site in accordance with its intended plans;

c. Voluntary Remediation Program: The West Virginia Site shall be eligible to
participate in the West Virginia Voluntary Remediation Program (the
“Remediation Program™) and obtain or receive a Certificate of Completion under
the Remediation Program from the WVDEP that provides Roxul acceptable
immunity from liability as determined by Roxul in its sole discretion;
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d. Board Approval. Roxul shall obtain and secure necessary approval from its Board
of Directors to make the Final Investment Decision to construct and operate the
Facility at the West Virginia Site within 180 days of fully executing this MOU;

. Third Party Commitments. Roxul shall negotiate independent agreements and/or
memorandums of understanding with the city of Ranson and the County of
Jefferson acceptable to Roxul prior to the Site Closing.

15.  Binding Comumitment. The obligations and covenants set forth in this MOU are
intended to be binding subject to the occurrence of the conditions that Roxul (i) expends
approximately $150,000,000.00 (USD) to acquire, construct, equip, and operate the I acility at the
West Virginia Site, and (ii) Employs approximately 140, and in no event less than 120, full-time
equivalent employees at the Facility and administers a payroll of at least $6,700,000, inclusive of
benefits , per year for a minimum of three (3) years (which may or may not be consecutive years),
with the first year of meeting such threshold being within five (5) vears of the start of production
at the Facility as that term is defined in the Facility’s PSD air permit.

16. Irrevoeable. This MOU, unti! accepted and executed by Roxul, shall constitute an
offer by the WVDO, which shall remain open for a period of ninety (90) days from the effective
date hereof. Upon acceptance and execution by the Roxul, this MOU shall become a legally
enforceable contract.

17.  Access to Data. Upon request, Roxul will provide the WVDO with access to
certain data necessary to reasonably verify the level of investment and economic impact of the
Facility. Such data shall include without limitation, as applicable, relevant West Virginia business
tax information; total capital investment in real property, personal property, materials, equipment,
and/or machinery; total capital lease costs or costs to lease a new building; total construction costs;
levels of direct employment of new or saved employces or non-qualifying employees; average
salaries or wages; base salaries or wages; total construction employment of full-time equivalent
employees and related salary or wage data; and any indirect employment data related to or
associated with the Facility.

18.  Notice. All notices which are permitted or required in this MOU shall be in writing
and deemed valid and received if delivered personally; by registered or certified mail, return
receipt requested; or by special carrier (such as Federal Express or UPS), with signature required,
1o the WVDO or Roxul as follows, unless otherwise agreed by the Partics in a signed writing:
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To WVD(O:

West Virginia Development Office

Attn: Director of Business and Industrial Development
1900 Kanawha Blvd. East

Capitol Complex, Building 3, Suite 600

Charleston, WV 25305

To Roxul:

Roxul USA, Inc.

Attn: Ken Cammarato

Vice President, General Counsel
Roxul USA Inc.

4594 Cayce Rd.

Byhalia, MS 38611

19.  Further Assurances. Hach of the Parties hereto shall, from time to time at the
request of the other party, without any additional consideration, furnish the other Party such further
information or assurances, execute and deliver such additional documents, instruments and
conveyances, and take such other actions and do such other things, as may be reasonably necessary
in the opinion of counsel to the requesting party to catry out the provisions of this MOU.

20.  Confidentiality. The Parties will maintain all documentations and communications
provided to the other Party related to this project to construct the Facility and/or verifying the
economic impact of the Facility at the West Virginia Site, as confidential, subject to the laws of
the state of West Virginia, as applicable. The Parties will mark, or otherwise indicate in writing
to the other Party, any documents or communications deemed confidential or proprietary.

21.  Authority. The WVDO represents and warrants that the WVDO is the proper
agency or instrumentality of the State of West Virginia to commit the economic development
assistance set forth herein, and that the Dirvector of WVDO is vested with the full legal authority
and is duly authorized to execute this MOU on behalfof the WVDO and the State of West Virginia.

73, Amendments or Modifications. This MOU may only be amended or modified by
a signed writing executed by authorized representatives of the Parties.

23.  Severability. If any provision of this MOU shall for any reason be held illegal,
invalid or unenforceable, then the other provisions of this MOU shall not be rendered invalid or
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otherwise affected thereby, and shall continue in full force and effect to the maximum extent

permitted by applicable law.

24.  Subcontracting. Neither Party may assign or subcontract any of its obligations or
duties under this MOU, without the prior written consent of the other Party, which consent shall
be in the sole determination of the Party with the right to consent.

25. Assignment. No party shall have the right to assign this Agreement or any portion
hereof, or any of its respective rights or obligations hereunder, without the prior written consent
of the other party; provided however, that Roxul shall be permitted to assign this Agreement or
any portion hereof, or any of its rights or obligations hereunder, to any affiliate of Roxul without
the prior consent of the WVDO, however, Roxul will still remain ultimately responsible and liable
for the performance of any such assignee’s obligations hereunder.

26. Force Majeure. Neither Party shall be responsible for any delay or failure in
performance of any part of this MOU if such delay or faiture is caused by fire, flood, explosion,
war, act of terror, embargo, national economic crisig, government requirement, civil or military
authority, act of God, or other similar causes beyond its control and without the fault or negligence
of the delayed or non-performing Party. The affected Party will notify the other Party in writing
within ten (10) days after the beginning of any such Force Majeure event. Notwithstanding, if a
Party’s performance is delayed for a period exceeding thirty (30) days from the date the other Party
receives notice under this paragraph, the non-affected party may, without any Hability to the other
Party, terminate this MOU; provided, however, that Roxul will repay the Forgivable Loan
described in paragraph 5, or such portion thereof that fairly and equitably reflects the difference
between the draw on the Forgivable Loan and Roxul’s actual investment in the Facility, if Roxul
terminates the MOU pursnant to a Force Majeurc event covered by this provision. Further, if Roxul
provides notice of a Force Majeure event which results in a delay of the performance of its
obligations set forth in paragraph 5, Roxul’s performance obligations shall be extended by the
period of the Force Majeure delay up to an extension of one (1) year,

27, Available Workforce, The State acknowledges that the workforce available to
Roxul in the State, County, and surrounding vicinity is a critical reason for Roxul’s decision to
locate at the West Virginia Site. Should Roxul be able to demonstrate that its ability to recruit a
competitive workforce has been adversely impacted by the WVDO providing more advantageous
terms, conditions, or economic incentives than those provided to the Company within five (5) years
from the execution of this MOU, then the WVDO agrees to work in good faith with Roxul to
determine if same, or similar, terms, conditions, or cconomic incentives may also be available to
Company; provided, however, that this clause is not intended to interfere with the WVDQ’s ability
to enhance economic opportunities on behalf of the state of West Virginia; provided, further, that
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the WVDO shall have the ability, in its sole discretion, to determine whether the disclosure of such
terms, conditions, or economic incentives is possible and/or appropriate or permitted under West
Virginia law or the terms of an applicable non-disclosure agreement, if any; and provided, further,
that the WVDO shall be under no obligation to advise Roxul of any development prospects and/or
projects that may be engaged with the WVDO to investigate investment opportunities in West

Virginia.

28.  Owmbudsmen. The dedicated point-of-contact for the Parties to ensure that the
obligations set forth in this MOU are implemented, documented, and achieved are as follows:

a. WVDO: Todd Hooker, Deputy Director

Todd.E.Hooker@wyv.gov
(304) 558-2234

b. Roxul: Ken Cammarato, Vice President, General Counsel

ken.cammarato{@roxul,com
(662) 851-4734

If Todd Hooker is unable to serve in this position, Roxul will have the right to participate
in a mutually agreed upon selection of who replaces Todd Hooker as Ombudsman to Roxul.

20.  Press Releases. Neither party shall issue amy press releases or make public
announcements relating to this Agreement without the other party’s prior wrilten approval, which
approval shall not be unreasonably withheld, conditioned or delayed; provided, however, that
nothing in this Section shall impair either party’s compliance with law or regulation generally or
with any requirements of the Securitics and Exchange Commission or of any national securities
exchange or other stock market on which such party’s securitics are traded.

30.  Future Expansion. If at any time Roxul anticipates a substantial expansion of its
operations in the State of West Virginia beyond the scope currently planned for the Facility, and
has met or exceeded the Project Thresholds described above, the State will review such expansion
plans with the intent to provide additional economtic development incentives to Roxul but shall not
have an obligation to provide any incentives to Roxul with respect to such expansion.

31.  Governing Law. This MOU shall be governed by the laws of the State of West
Virginia.
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The Parties sign:

Roxul USA, Inc.

NAME: Trent Ogilvie

ITS: President

Date: A\ 1 L7

West Virginia Development Office

BY: /Z/"""{/é %/é/

NAME: Kristopher Hopkins

1TS: Executive Director

Date: (/'Z {'// 7
7
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Site Maps
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EXHIBIT 2

WVDO Letter to City of Ranson




WEST VIRGINIA DEVELOPMENT OFFICE

Wésﬁfirginia A

| i
i 1900 Kanawha Boulevard £ast « Charleston, WV 25305-0311

{304) 558-2234 - (800) 982-3386 - WVDO.0rq

April 21, 2017

Andrew Blake, Esq.

City Manager

City of Ranson

312 South Mildred Street
Ranson, WV 25438

Re: Commitment to support extension of sewer service to Jefferson Orchards Site

Dear Mr. Blake:

Please allow this letter to serve as a commitment by the State of West Virginia to provide the City of
Ranson with funding sufficient to ensure that adequate sewer service is extended to the leffersen
Orchards site In Ranson, West Virginia. The availability of sewer service to this site is critical to support
an industrial prospect that desires to constrisct a new manufacturing facility in that location,

The city of Ranson has represented to the West Virginia Development Office (“WVDO") that the
approximate cost to extend adeguate sewer service to the lefferson Orchards site is 56 million. The
WVDO will facilitate the delivery of this funding through the Economic Development Bond fund that is
administered by the WVDO and the West Virginia Infrastructure and Jobs Development Councii (HDC) and
the. This will be done through an alternate mainline extension agreement between the City of Ranson
and the HDC,

Thank you for your cooperation on this important project, If you have any questions or need any
additional information, please contact Todd Hooker, our Deputy Director of Business and Industrial
Development, at {304} 558-2234,

Sincerely,

Kris N, Hopkins
Executive Director

KNH/teh




EXHIBIT 3

Water Letter and Water MOU




S WEST VIRGINIA DEVELOPMENT OFFICE
West Virginia .~
Lm g UsA 1900 Kanawha Boulevard East - Charleston, WV 25305-0311

{304) 558-2234 - {804) 982-3386 - WVDQ.org

May 16, 2017

John Reisenweber
Executive Directar
Jefferson County Development Authority

PO Box 237
Charles Town, WV 25414

Re: Commitment to support extension of water service to Jefferson Orchards Site

Dear My, Reisenweber:

Piease allow this letter to serve as a commitment hy the State of West Virginia to provide Jefferson
Utilities, [nc. with funding sufficient to ensure that polable water service is extended to the lefferson
Orchards site in Ranson, West Virginia. The availability of water service to this site is critical to support an
industrial prospect that desires to construct a new manufacturing facility in that location.

lefferson Utilities, Inc., has represented to the West Virginia Development Office (“WVDO0") that the
approximate cost to extend potable water service to the Jefferson Orchards site is $3.1 million. The WVDO
will facilitate the delivery of this funding through the Economic Development Bond fund that is
administered by the WVDO and the West Virginia Infrastructure and Jobs Development Council. The term
of the loan would be 38 years with an interest rate not to exceed 1%. At the appropriate time, the WVDO
will contact you to coordinate the loan paperwork and documentation.

Thank you for your cooperation on this important project. If you have any guestions or need any
additional information, please contact Todd Hooker, our Deputy Director of Business and Industrial
Development, at {304) 558-2234,

Sincerely,

Ly e

Kris N. Hopkins
Executive Director

KNH/teh

cc: Lee Snyder, Jefferson Utilities, inc,
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ot WEST VIRGINIA DEVELOPMENT OEFICE
West Virginia - -~ o
(L= s
I 1900 Kanawha Boulevard East - Charleston, WV 25305-0311
{304) 558-2234 - (800} 982-3386 - WVDO.ory
July 6, 2017

John Reisenweher

Executive Director

Jefferson County Development Authority
PO Box 237

Charles Town, WV 25414

Re: Commitment to support extension of water service to lefferson Orchards Site

Dear Mr. Reisenweber:

Please allow this letter to serve as a commitment by the State of West Virginia to provide Jefferson
Utilities, Inc. with funding sufficient to ensure that potable water service is extended to the Jefferson
Orchards site in Ranson, West Virginia. The availability of water service to this site is critical to support an
industrial prospect that desires to construct a new manufacturing facility in that focation.

Jefferson Utilities, Inc., has represented to the West Virginia Development Office ("WVDQ") that the
approximate cost to extend potable water service to the Jefferson Orchards site is $3,250,000. The WVDO
will facilitate the delivery of this funding through the Fconomic Development Bond fund that is
administered by the WVDO and the West Virginia Infrastructure and Jobs Development Council. The term
of the loan would be 38 years with an interest rate not to exceed 1%. At the appropriate time, the WVDO
wilt contact you to coordinate the loan paperwork and documentation.

Thank you for your cooperation on this important project. If you have any guestions or need any
additional information, please contact Todd Hooker, our Deputy Director of Business and Industrial
Development, at (304) 558-2234,

Sincerely,

. c
. i s Z / £
L /// L}/ A

Kris N. Hopkins
Executive Director

KNH/teh

cc: Lee Snyder, Jefferson Utilities, Inc.
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August 23, 2017

John Reisenweber

Executive Director

Jefferson County Development Authority
PO Box 237

Charles Town, WV 25414

Re: Commitment to support extension of water service to Jefferson Orchards Site

Dear Mr. Reisenweber:

Please allow this letter to serve as a commitment by the State of West Virginia to provide Jefferson
Utilities, Inc. with funding sufficient to ensure that potable water service is extended to the Jefferson
Orchards site in Ranson, West Virginia. The availability of water service to this site is critical to support an
industrial prospect that desires to construct a new manufacturing facility in that location.

Jefferson Utilities, Inc., has represented to the West Virginia Development Office (“WVDO") that the
approximate cost to extend potable water service to the Jefferson Orchards site is $3,250,000. The WVDO
will facilitate the delivery of this funding through the Economic Development Bond fund that is
administered by the WVDO and the West Virginia Infrastructure and Jobs Development Council. The term
of the loan would be 38 years with an interest rate not to exceed 1%. At the appropriate time, the WVDO
will contact you to coordinate the loan paperwork and documentation.

Thank you for your cooperation on this important project. If you have any questions or need any
additional information, please contact Todd Hooker, our Deputy Director of Business and Industrial
Development, at (304) 558-2234,

Sincerely,

e

Kris N. Hopkins
Executive Director

KNH/teh

cc: Lee Snyder, Jefferson Utilities, Inc.
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MEMORANDUM OF UNDERSTANDING

This MEMORANDUM OF UNDERSTANDING (“MOU”) dated as of this day

of 2017, by and among the ,a (the

“Company”), the Jefferson County Development Authority, a public corporation of the State of
West Virginia (the “JCDA™), and Jefferson Utilities, Inc., a West Virginia corporation (“JUI”)

(singularly, each a “Party,” and collectively, the “Parties”).

WHEREAS, the Company is a ;

WHEREAS, the JCDA is a public corporation of the State of West Virginia created by
The County Commission of Jefferson County pursuant to Chapter 7, Article 12, of the West
Virginia Code for the express purpose, among others, of promoting, developing and advancing
business prosperity and economic welfare of Jefferson County, its citizens and ifs industrial
complex;

WHEREAS, JUI is a privately-held corporation ceitificated by the Public Service
Commission of West Virginia (the “PSC”) as a public utility to provide potable water service to
approximately 3,000 customers in areas of Jefferson County, West Virginia, through the utility’s
potable water treatment, storage and distribution system (collectively, the “JUI Water System”);

WHEREAS, there is an approximately 400-acre tract of real property located m Jefferson
County, West Virginia, in the vicinity of West Virginia State Route 9 that is cornmonly known as
Jefferson Orchards (the “Jefferson Orchards Site™), as shown on Exhibit A attached hereto;

WHEREAS, the Company plans to acquire, construct, own and operate a manufacturing
facility (the “Facility”) on a parcel of real property comprising approximately 130 acres which is

a part of the Jetferson Orchards Site (the “Real Property™);

7696934.2 |
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WHEREAS, the Real Property is located within the service territory of JUIL however,
potable water service 1s not currently available at the Real Property;

WHERFEAS, the Parties have held discussions concerning the design, acquisition,
construction and equipping of the necessary additions, betterments and improvements to the JUI
Water System to provide potable water service to the Real Property and, thus, the Facility;

WHEREAS, the Company has stated that, in order to acquire, construct, equip and
operate the Facility, the Company will initially require not less than 160,000 gallons of water per
day (“gpd”) through the construction period for the Facility, expected to be 12 months,
subsequently increasing fo not less than 320,000 gpd of water, together with fire protection
service, all of which JUI shall provide in accordance with the requirements of the PSC,
including, but not limited to, the provisions of the PSC’s Rules for the Government of Water
Utilities, W. VA. CODER. §§ 150-7-1, ¢f seq.;

WHEREAS, the additions, betterments and improvements to the JUI Water System
required to provide potable water service to the Facility in the amounts required by the Company
include, but are not limited to, approximately 10,800 linear feet of 16-inch water line and a
660,000 gallon water storage tank, and all necessary appurtenances (collectively, the “Water
Line Extension”);

WHEREAS, in order to access loan monies from the West Virginia Infrastructure and
Jobs Development Council (the “WVIIDC™), based on the recommendation of the West Virginia
Development Office (“WVDO"), with the West Virginia Water Development Authority
(“WVWDA™) providing a loan at the direction of the WVIIDC, at the most favorable interest
rate and other terms, the Partics have determined, and JCDA has agreed, that the JCDA will (i)

acquire, construct and equip the Water Line Extension; (11) borrow from the WVWDA the

7696934.2 2
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necessary funds to finance the portion of the costs associated with the acquisition, construction
and equipping of the Water Linc Extension over and above the contribution to such costs by JUI
of $330,000 (as further defined herein); and (iii) enter into an Operation and Maintenance
Agreement with JUT (the “O & M Agreement”) whereby JUI will operate and maintain the
Water Line Extension to provide potable water service to the Facility, and pay a monthly Use
Fee to JCDA, as further defined herein;

WHEREAS, in recognition of the substantial investment required for the Water Line
Extension, the Company has agreed that it wili not seek any other source of potable or non-
potable water, specifically including, but not limited to, drilling water wells, using any existing
water wells, or any other ground water source, for a tetm of ten (10) years conynencing on the
first day of the first month the Facility begins commercial operations;

WHEREAS, the Company will be charged under the same tarifl as all water customers of
JUT;

WHEREAS, neither JCDA nor the Company intend to become a public utility subject to
regulation by the PSC as a result this transaction, and the Parties agree to structure this
transaction and make all modifications necessary in order to ensure and protect the JCDA and
Company from any requirement to become a public utility subject to regulation by the PSC; and

WHEREAS, the Parties desire to enter into this MOU to memorialize the understanding
of the Parties and provide the terms upon which the Parties may rely in taking the further actions,
and incurring costs, required for the implementation of the arrangement outlined herein,

NOW, THEREFORE, in consideration of the premises and represcntations set forth
below, the receipt and sufficiency of which are hereby acknowledged, the Parties Liercto agree as

follows:

76969342 3
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i Company Regponsibilities.

a. Company has provided the following water demand requirements with
respect to the Facility:

i. Company has requested that potable water service for construction
purposes in the amount of not less than 160,000 gpd be available at
the Real Property not later than six (6) months after JCDA closes
on the WVWDA Loan, and that potable water service m the
amount of not less than 320,000 gpd together with fire protection
service be available at the Real Property not more than twelve (12)
months after construction of the Water Line Extension begins.

b. Company will execute a User Agreement, the form of which is attached
as Exhibit B.

C. Company will pay for water service at JUI's tariff rates and charges, as
approved by the PSC from time to time.

d. Company agrees that it will satisfy all potable and non-potable water
needs at the Facility and Real Property through water purchased from JUI and will not seek any
other source of potable or non-potable water, spectfically including, but not hmited to, drilling
water wells, using any existing water wells, or any other ground water source, for a term of ten
(10) years commencing on the first day of the first month the Facility begins commercial
operations.

2. JUI Responsibilities.

a. JUI will plan, design and oblain required perits for the Water Line

Extension. JUI agrees that the Water Line Extension will be planned, designed and permitted to

7696934.2 4
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comnect with the Facility in a manner and at a location agreed to by the Parties on property
described in Deed Book 284 at Page 460 and designated as Map 12 and Parcel I on the tax maps
of record in the Office of the Assessor of Jefferson County, West Virginia, and as shown on the
map attgched as Exhibit C. With regard to the location of JUI's connection with the Facility, the
Partics agree to focate JUI's connection with the Facility through the existing casings (Option A)
under West Virginia State Route 9 and the CSX Transportation railroad, as shown on the map
attached as Oxhibit C.  If the existing casings (Option A) are determined not to allow JUI to
properly provide water service to the Facility, JUI will locate its connection with the Facility
through the new casings (Option B) under West Virginia Statc Route 9 and the CSX
Transportation raitroad, as shown on the map attached as in Exhibit C.

b. JUT agrees that the Water Line Extension will be planned, designed and
permitted to provide the Facility, initially, with water service of not less than 160,000 gpd and,
upon the completion of acquisition, construction and equipping of the Water Line Extenston, not
less than 320,000 gpd and fire protection service. The water service capacity reguired for the
Facility and fire protection service shall be available not more than 15 months after JCDA closes
on the WYWDA Loan.

c. JUI will provide, at its cost, all engineering, design, permis, and rights-of-
way and easements for the Water Line Extension, as well as the water meter and telemetry
required for the Water Line Exfension, up to an aggregate maximum cost of $330,000 as
reflected on the preliminary project budget attached hereto as Exhibit D.

d. JUT will provide water that meets any of the current or future applicable

standards established by the West Virginia Department of Health and Human Resources, Bureau

7696534.2 5




7-12-17 Version

for Public Heaith, the United States Environmental Protection Agency, or any other water quality
laws, rules or regulations applicable to potable water in West Virginia.

€. JUI will use its best efforts to obtain the rights-of-way and casements
needed for the acquisition, construction and equipping of the Water Line Extension.

f. JUT and JCDA shall enter into an O & M Agreement, alternate main line
extension agreement and/or other form of agreement whereby JUI will agree to operate and
maintain the Water Line Extension for a period of forty (40) years from the date of substantial
completion of the Water Line Extension, and pay a “Use Fee” during the forty (40) year period
to JCDA each month in an amount equal to $2.88 per thousand gallons of water sold in the
month immediately prior to all customers located and/or served on the Jefferson Orchards Site,
specifically including, but not limited to, the Facility.

g JUI shall have the right to provide potable water service to other
customers from the Water Line Extension that are not located on the Jefferson Orchards Site,
provided, however, that in providing such service to any additional customer(s) from the Water
Linc Extension, JUI agrees to maintain the capacity' to deliver not less than 500,000 gpd to the
Jefferson Orchards Site.

3. JCDA Responsibilities.

a. JCDA has obtained a preliminary commitment from the WVDO to
recommend to the WVIIDC that a loan be made by the WVWDA on behalf of the WVILIDC to
finance the acquisition, construction and equipping of the Water Line Extension in an amount
sufficient to pay for all costs to construct the Water Liﬁe Extension (less the contribution of JUI)
and having terms satisfactory to the JCDA (the “WVWDA Loan™). A copy of the preliminary

commitment for the WVYWDA Loan is attached as Exhibit E.
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b. JICDA will coordinate with JUI on the acquisition, construction and
equipping of the Water Line Extension per the plans and specifications provided by JUL

c. JCDA will use its best efforts to obtain the rights-of-way and easements
needed for the acquisition, construction and equipping of the Water Line Extension.

d. JCDA and JUT will enter into an O & M Agreement, alternate main line
extension agreement and/or other form of agreement whereby JUI will agree to (i} operate and
maintain the Water Line Extension for a period of forty (40) years (or until the principal of, and
accrued interest (if any) on the WVWDA Loan is paid in full) from the date of substantial
completion of the Water Line Extension, and (ii) pay a Use Fee, as defined hereinabove, to
JCDA. At the termination of the O & M Agreement, alternate main line extension agreement
and/or other form of agreement, or at such earfier time as the WYWDA Loan is paid in full, the
Water Line Bxtension shall be conveyed by JCDA to JUI for the sum of $1.00, and the
obligation to pay the Use Fee shall terminate. JCDA shall not convey the Water Line Extension

to JUT as provided for in the previous sentence until the WVYWDA Loan is paid i full.

4. Conditions Precedent.
a. The MOU shall expire and be of no force and effect in the event that:
I The Company fails or refuses to execute the User Agreement prior

to the start of construction of the Water Line Extension;
1i. ICDA does not close on the WVWDA Loan;
iii. JCDA and JUT fail to enter into the O & M Agreement, alternate

main line extension agreement and/or other form of agreement,

7636034.2 7
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v. The WVWDA Loan does not include terms and conditions
providing, among other things, that the monthly debt service for the WVWDA Loan shall be
equal to the Use Fee paid by JUI to JCDA, as hereinabove described;

V., JUT or JCDA fail to obtain all required permits, right-of-ways and
easements, and approvals for the Water Line Extension; or

Vi, The O & M Agreement, alternate main line extension agrecment ox
other form of agreement, WVWDA Loan or the Water Line Extension are not approved by the
PSC.

5. Counterparts. This MOU may be executed in three or more counterparts, gach of
which shall be deemed an original, but all of which together shall constitute one and the same
instrument. This MOU may also be executed and delivered by facsimile signature and in three
or more counterpatts, each of which shall be deemed an original, but all of which together shall
constitute one and the same mstrument,

6. Eatire Asreement. This MOU (including any exhibits and schedules heteto)

constitutes the full and entire understanding and agreement between the Parties with respect to
the subject matter hereof. The Partics may enter into such other agreements they deem necessary
to carry out the provisions of this MOU.

7. Amendment: Waiver. This MOU may be amended, modificd or terminated and

the observance of any term hereof may be waived (cither generally or in a particular instance and
cither retroactively or prospectively) only by a written instrument executed by the Parties hereto,
No waivers of or exceplions to any term, condition or provision of this MQU, in any one ol more
instances, shall be deemed to be, or construed as, a further or continuing waiver of any such

term, condition or provisiol.
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8. Assignment of Agreement. This Agreement shall be binding upon the successors

and -assigns of the Parties.
9. Severability. The invalidity or unenforceability of any provision of this MOU
shall in no way affect the validity or enforceability of any other provision.

10. Governing Law. This MOU and any controversy arising out of or relating to this

MOU shall be governed by and construed in accordance with the laws of the State of West
Virginia as to matters within the scope thereof, without regard to conflict of law principles that
would result in the application of any law other than the law of the State of West Virginia.

11 Forum Selection. The Parties agroe that any controversy arising out of or relating

to this MOU, or the maticrs to which this MOU refers, shall be heard in The Circuit Court of

Jefferson County, West Virginia.

[Signature Page Follows)
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IN WITNESS WHEREOF, the Parties have caused this MOU to be executed by their

respective duly authorized representatives as of the day and year first above written,

[COMPANY]

By:

Tts:

JEFFERSON COUNTY ECONOMIC
DEVELOPMENT AUTHORITY

By:

Tts: Chairman

JEFFERSON UTILITIES, INC.

By:

Jts: President

1696934 2 10
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EXHIBIT A

Jefferson Orchards Site
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EXHIBIT B

Form of User Agreement
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WATER USER AGREEMENT

THIS AGREEMENT, made and enterved into this ___ day of 2017,
by and among Jefferson Ultilities, Inc., a West Vitginia corporation (“JUI”), the Jefferson County
Development Authority, a public cogporation of the State of West Virginia (the “JCDA”), and

.4 (the “Customer™) (collectively, the “Parties”).

WHEREAS, the JCDA is a public corporation of the State of West Virginia created by
The County Commission of Jefferson County pursuant to Chapter 7, Article 12, of the West
Virginia Code, for the express purpose, among others, of promoting, developing and advancing
business prosperity and economic welfare of Jefferson County, its citizens and its industrial
complex;

WHEREAS, JUI is a privately-held corporation certificated by the Public Service
Commission of West Virginia (the “PSC™) as a public utility to provide potable water service to
approxjmately 3,000 customers in arcas of Jefferson County, West Virginia through the utility’s
potable water treatment, storage and distribution system (the “JUI Water System”);

WHEREAS, there is an approximately 400-acre tract of real property located in Jefferson
County, West Virginia, in the vicinity of West Virginia State Route 9 that is commonly known as
Jefferson Orchards (the “Jefferson Orchards Site”);

WHEREAS, the Company plans to acquire, construct, own and operate a manufacturing
facility (the “Facility”) on a parcel of real property comprising approximately 130 acres which 1s
a part of the Jefferson Orchards Site (the “Real Propetty”);

WHEREAS, the Real Property is located within the service territory of JUI, however,
potable water service is not currently available at the Real Property;

WHEREAS, the Parties have held discussions concerning the design, acquisition,
construction and equipping of the necessary additions, betterments and improvements to the JUI
Water System to provide water service to the Real Property, and thus, the Facility;

WHEREAS, the Company has stated that, in order acquire, construct equip and operate
the Facility, the Company will initially require 160,000 gallons of water per day (“gpd™) through
the construction period, expected to be 12 months, increasing to 320,000 gpd of water, together
with fire protection service;

WHEREAS, the additions, betterments and improvements to the JUI Water System
required to provide potable water service to the Facility in the amounts required by the Company
include, but are not limited to, approximately 10,800 linear feet of 16-inch water line and a
660,000 gallon water storage tank, and all necessary appurtenances (collectively, the “Water
[Line Extension™);
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WHEREAS, in order to access loan monies from the West Virginia Infrastructure and
Jobs Development Council (the “WVIIDC™), based on the recommendation of the West Virginia
Development Office (“WVDO?”), with the West Virginia Water Development Authority
(“WVWDA”) providing a loan at the direction of the WVIIDC, at the most favorable interest
rate and other terms, the Parties have determined, and JCDA has agreed, that the JCDA will (i)
acquire, construct and equip the Water Line Extension; (ii) borrow from the WVYWDA the
necessary funds to finance the portion of the costs associated with the acquisition, construction
and equipping of the Water Line Extension over and above the coniribution to such costs by JUI
of $330,000 (as further defined herein); and (iii) enter into an operation and maintenance
agreement with JUI whereby JUI will operate and maintain the Water Line Extension to provide
potable water service to the Facility, and pay a monthly Use Fee to JCDA; and

WHEREAS, in recognition of the substantial investment required for the Water Line
Extension, the Company has agreed that it will not seek any other source of potable or non-
potable water, specifically including, but not limited to, drilling water wells, using any existing
water wells, or any other ground water source for a term of ten (10) years commencing on the
first month the Facility begins commercial operations.

NOW THEREFORE, in consideration of the Parties mutual obligations and interests, the
covenants and agreements contained herein and other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the Parties agree:

I. JUI shall plan, design, and obtain the required permits for the Water Line
Extension, which extension will be planned, designed and permitted to provide the Facility,
initially, with water service of not less than 160,000 gpd and, upon the completion of acquisition,
construction and equipping of the Water Line Extension, not less than 320,000 gpd and tire
protection service. JUT agrees that the Water Line Extension will be planmed, designed and
permitted to connect with the Facility on property described in Decd Book 284 at Page 460 and
designated as Map 12 and Parcel 1 on the tax maps of record in the Office of the Assessor of
Jefferson County, West Virginia. JUI shall have available water service for construction
purposes to the Real Property not later than six (6) months after JCDA closes on the WVWDA
loan, and it shall have available water service to the Facility and [ire protection no sooner than
fifteen (15) months after JCDA closes on the WVWDA loan, JUI will provide water that meets
any of the current or future applicable standards established by the West Virginia Department of
Health and Human Resources, Bureau for Public Health, the United States Environmental
Protection Agency, or any other water quality laws, rules or regulations applicable to potable
water in West Virginia.

2. After closing on the WVWDA loan, JCDA shall proceed with acquiring,
constructing and equipping the Water Line Extension, provided, however, the Parties agree that
JCDA shall have no obligation to begin acquiring, constructing and equipping the Water Line
Extension until Customer provides JUI with the required easement(s) specified m Section 3 of
this Agrecment.

3. In exchange for the acquiring, constructing and equipping of the Water Line
Extension, Customer agrees to the following:
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(a) Customer shall provide to JUI an easement(s) for the installation,
operalion, maintenance, repair, and removal of water lincs and facilities on the Real Property;
and

(b) Company agrees that it will satisfy all potable and non-potable water
needs at the Facility through water purchased from JCDA and will not seek any other source of
potable or non-potable water, specifically including, but not limited to, drilling water wells,
using any existing water wells, or any other ground water source for a term of ten (10) years
commencing on the first month the Facility begins commercial operations.

4, Upon substantial completion of the Water Line Extension, Customer agiees it
shall become a water customer of JCDA. Customer agrees it shall remain a water customet and
purchase all of its water requirements from JCDA for a period of at least ten (10) years from and
including the date on which the Customer begins taking water from the Water Line Extension for
use at the Facility.

5. Customer agrees to pay for water service at JCDA’s tariff rates and charges as
they may be approved by the PSC from time to time, which rates and charges shall be the same
as the rates and charges of JUL

6. The JUI shall be responsible for the operation and maintenance of the water
facilities extended to serve the Facility that are upstream of the meter(s) that will serve the
Facility, while Customer agrees that it shall be responsible for any facilities that are downstream
of the meter(s) that will serve the facility. Neither JUI nor JCDA shall be liable for any damage
or failure to pipelines, pumps, water distribution system or any other equipment or facilities
Customer constructs or installs downstream of the meter(s) that will serve the Facility.

7. Customer agrees that it will not resell water provided under this Agreement to any
other entity without the prior written consent of JUl and JCDA.

8. The term of this Agreement shall be forty (40} years from and including the date
on which JUI begins delivering water to the Facility (“Initial Term”). Customer agrees that it
may not terminate this Agreement during the Initial Term. After expiration of the Initial Term,
this Agreement shall automatically renew for successive one (1) year periods unless and until
terminated by cither party by providing the other party ninety (90) days written notice by
certified mail, return receipt requested.

9. In recognition of the fact that the rights and obligations of the Parties hereunder
are individually negotiated and specific o the Parties, this Agreement shall nol be assignable by
either party without the consent of the other party, which consent shall not be unreasonably
withheid.

10.  All notices or other comimunications provided for or permitted hereunder shall be

in writing and shall be served on the Parties at the addresses set forth below. Any such notice
shall be given or served by United States certified mail, postage pre-paid, refurn receipt
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requested. Notice given in accordance herewith shall be effective upon the earlier to occur of
actual delivery to the address of the addressee or refusal of receipt by the addressee (even if such
addressee refused delivery thereof). A party’s address may be changed by written notice to the
other party, but shall not become effective until such notice is actually received. Notices given
by counsel for a party shall be deemed given by that party.

Jefferson Utilities, Inc.

Attn: B. Lee Snyder, President

270 Industrial Boulevard
Kearneysville, West Virginia 25430

Tefferson County Economic Development Authority
Attn: Executive Director

Post Office Box 237 _

Charles Town, West Virginia 25414

11. This Agreement embodies the entire agreement between the Parties and
supersedes all prior agreements and understandings, whether oval or written, express or implied.
This Agreement may be modified or supplemented only by a written document signed by an
authorized representative of each party.

12.  This Agreement shall be governed in alf respects by the laws of the State of West
Virginia.
13. This Agreement may be signed in counterparts, which together shall constitute

one agreement. If this Agreement is signed in counterparts, the Parties shall be bound until each
of them has duly executed, or caused to be duly executed, a counterpart of this Agreement.

14.  The Parties acknowledge that their respective counsel have reviewed and revised
this Agreement and hereby agree that the normal rule of construction—to the effect that any
ambiguities are to be resolved against the drafting party—shall not be employed in interpretation
of this Agreement or any exhibits or amendments hereto.

15. The failure by either of the Parties to enforce against the other any term or
provision of this Agreement shall not be deemed a waiver of such party’s right to enforce against
the other party the same or any other such term or provision i the future.

[Signature Page Follows)
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Tn witness hereof, the Partics have signed this Agreement as of the day and year
first written above.

JEFFERSON UTILITIES, INC.

Its: President

JEEFERSON COUNTY DEVELOPMENT
AUTHORITY

Its: Chairman

[CUSTOMER]

Its:
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STATE OF WEST VIRGINIA
COUNTY OF JEFFERSON; to-wit:

The foregoing instrument was acknowledged before me this
2017, by , who is the of

day of

My conumnission expires:

Notary Public

FSEAL]
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STATE OF WEST VIRGINIA
COUNTY OF JEFFERSON; to-wit:

The foregoing instrument was acknowledged before me this day of
2017, by , who is

My commission expires:

Notary Public

[SEAL]
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STATE OF WEST VIRGINIA
COUNTY OF JEFFERSON; to-wit:

The foregoing instrument was acknowledged before me this day of
2017, by , who is the of

My commission expres.

Notary Public

[SEAL]

1450872 8




7-12-17 ¥Version

Facility Map
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JEFFERSON COUNTY ECONOMIC DEVELOPMENT AUTHORITY

Waterline for Project Shutile

- DRAFT 5M517
PROJECT COSTS Total JuUl JCEDA
1 Total Construction
Coniract Ne. 1 2,529,050.00 0.00 2,529,850.00
Contingency 10% 252,995.00 0.00 252,995.00
2 Technical Services
a. Preliminary Dasign 65,000.00 65,000.00
b. Final Design 20,000.00 20,000.00
c. Bidding & Negotiation 12,500.00 12,500.00
d. Construction Management 17,500.00 17,500.00
e. RPR/Inspection 60,000.00 60,000.00
f. Special Services
Funding Applications/Meetings 7,500.00 7,500.00
Envirenmental Assessment/impact Statement 17,500.00 17,500.00
Engineering & Topographic Surveys 5,000.00 5,000.00
Seotechnical Engineering 25,000.00 25,000.00
Land Surveys & Easement Preparation 15,000.00 15,000.00
Land Planning & Partioning Aclivities 7,500.00 7,500.00
Expert Witness Before Agencies 25,000,00 25,000.00
3 JUI Capital Investment
a. Telemetry 15,000.00 15,000.00
b. Meters 40,000.00 40,000.00
4 JUI Accounting (Griffith) 52,000.00 52,000.00
5 JUiLegal Fees
a. Project Attorney (S&J) 52,000.00 52,000.00
b. Land & ROW Attorney 25,000.00 25,060.00
6 Administration 65,000.00 65,000.00
7 Lands & ROWs
a.  Acquisition/ROW Costs 33,000.00 33,000.00
b. Easement plat and recordation 7.600.00 7,000.00
8 Miscellaneaus
a. DOH permit 3,000.00 3,000.00
¢.  Bureau of Public Health permii 3,000.00 3,000.00
d. Other 15,000.00 15,000.00
e. Project Coniingency/Other 8,555.00 9,555.00
9 Total of Lines 1 through 8 3,380,000.00 330,000.00 3,050,000.00
COST OF FINANCING
10 Funded Reserve 0.00 0.60 0.00
11 JCEDA Legal Counsel 30,000.00 0.00 30,000.00
12 Total Cost of Financing {line 10 through 12) 30,000.00
13 Total Gost of Project (line 9 plus line 12) 3,410,000.00
SOURCE OF OTHER FUNDS
14 JUI Contribution 330,000.00
15 State Grants
16 Other Sources
17 Total Non-WVIJDC Sources 330,000.00
18 Size of WVIJDC Financing (Line 13
minties Ling 17} 3,080,000.00
Jefferson Gounty Economic Development Authority Dale
Date T

[Enginee!]




Jefferson Orchard Extension Project

Location: Wiltshire Boulevard to Jefferson Orchard
Siari Date: TBD

. R . Estimate Net Estimate .
Engineering, Permitting & Easements Price Quantity Estimaie
Accounting, fegal, PSC filings % 150,000.00 LS $  150,000.00
Geotechnical Study $ 25,000.00 LS $ 25,000.00
Wateriine Engineering $ 88,400.00 LS $ 88,400.00
Waterline Permitling $ 5,000.00 LS $ 6,000.00
Easements $5 /4t 10,600 ] 53,000.00
Easement plal & recordation $ 7,000.00 LS 7,000.00

Subtotal $  329,400.00
Material for 16" Extension Esnm?te Mot Esnm:;—?te Estimaie

Price Quantity

16 C909 PVC PIPE ULTRA BLUE & 20.89 7400 $ 154,586.00
16 G900 PVC PIPE ULTRA BLUE (onsile) $ 20.89 3200 $ 66,848.00
12 G909 PVC PIPE ULTRA BLUE $ 16.50 200 $ 3,300.00
16 MJ 11-1/4 BEND(I)CP DI C153 3 336.65 6 $ 2,019.90
16 MJ 22-1/2 BEND(RCP DI C153 $ 318.22 6 $ 1,908.32
16 MJ 45 BEND ()) CP DI G153 $ 331.77 6 $ 1,990.62
16 MJ 90 BEND {1y GP DI G153 $ 501.55 7 $ 3,510.85
16X16 MJ TEE (I) GP DI G153 $ 651.07 6 $ 3,906.42
1612 MJ TEE () CP D1 G153 $ 513.85 1 $ 513.8h
12" GV W/ACC DI $ 1,618.49 1 $ 1,618.49
12" FOSTER ADPT W/AGC g 313.06 1 $ 313.05
16 FOSTER ADPT 16FABC W/MJ AG g 388.18 28 $ 10,869.04
UFR1500-CA-16-1 RETAINER W/ACC $ 170.39 72 $ 12,268.08
16 MJ BUTTERFLY VALVE O/ $ 1,584.78 17 $ 26,841.26
564-S VLY BOX WTR COMP P $ 64.63 i7 $ 1,098.71
VBFA-KFLO-16 VALVE BOX ADAPTER $ 10247 17 $ 1,741.99
6X1000" NON-DET TAPE-WTR LINE $ 2571 8 $ 205.68
6X1000' NON-DET TAPE-WTR LINE {onsite) $ 25.71 4 $ 102.84
12GA X 500' BLUE SOLID WIRE $ 0.27 7400 $ 1,998.00
12GA X 500" BLUE SOLID WIRE (onsile) $ 0.27 3200 $ 864.00
TRACER WIRE ACCESS BOX g 35.00 14 $ 490.00
Above Ground Storage Tank {445,000 gal) £559,708.00 1 $ 559,709.00
Above Ground Storage Tank (300,000 gal) $ 366,000.00 1 $  366,000.00
Concrete Slab $ 15,000.00 2 $ 30,000.00
8" Dectecto Check Meter & Vault $ 40,000.00 1 3 40,000.00
Sione Dust delivered $ 24.00 5772 4 138,628.00
Seed $ 50.00 194 $ 9,700.00
Straw $ 5.00 1003 $ 5,015.00
Ferlifizer $ 18.00 287 $ 5,166.00

Subtotal $ 1,451,214.10
Instatiation of 16" Exiension E?’“g’r?iz Met f;:::ﬁ:i Estimate
Foreman/iruck $ 75.00 310 $ 23,250.00
Operaior-2 % 36.00 310 % 11,160.00
Operafor-3 $ 36.00 310 $ 11,160.00
Operator-4 g 36.00 310 % 11,160.00
Laborer-1 3 29.00 310 $ 8,990.00
Laborer-2 $ 29.00 310 $ 8,990.00




Estimate Net

Estimaie

Installation of 16" Extension Price Quantity Estimaie
Seed/Straw Laborer g 58.00 150 b 8,700.00
Automatic Traftic Signals/hauling $ 30.00 310 b 9,300.00
Lead Excavator (330 Size Machine) $ 125.00 310 $ 38,750.00
Backiilling excavator (200 JD) $ 100.00 310 $ 31,000.00
330 w/breaker $ 257.00 150 $ 38,650.00
Roller/bucket combo 3 75.00 310 % 23,250.60
Wheel Loader $ 50.00 100 & 5,000.00
Skid Steer 333D $ 42.00 310 $ 13,020.00
Dump Truck hauling off debri and dirt $ 60.00 310 3 18,600.00
Dump Truck hauting in of stone bedding $ 60.00 310 $ 18,600.00
hedding box $ 40.00 100 $ 4.,000.60
Drilling & Blasting for line $ 16.50 10800 $  174,%00.00
Subtotal $ 458,380.00
Bore Estiméte Met Esﬂmgte Estimate
Price Cuantity
New Bore Locations (bores under Rt 9 and HR) 4 598,350.85 1 $  598,350.85
Bore and Jack Locations $ 410.00 220 $ 90,200.00
Permitting $  25,000.00 1 $ 25,000.00
Stone Dust delivered $ 24.00 40 $ 960.00
Seed/Straw $ 10.00 50 $ 500.00
Subtotal $ 715,010.85
Subtotal $ 2,054,004.95

Contingency Overage

10% overage

$ 295,400.50

Total Project Cost

$ 3,249,405.45
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EXHIBIT 4

Utility Commitment Letters




APy Compeny

Luces 4 Catls FOE0F Bt Avaniies
Sardar Eeanoinle Development Advlzer Withamapsott, 1605 27Y85

Bareh 21, 2017

fde. Iolin Relsenwebeor

Execetive irector

lefferson County Development Autheelty
&0, Boy 257

Charles Town, WV 25414

Re: Project Shuttle ~ Eleciric Servive - Jefferson Orchard Sie - MOU

Dear Jabm

Far your emall request of 20 March, please find the following statements relating to proposed electric service
far the referenced project and site.

Potomae Edison belleves It can meet an In-service date for June 3, 2018 however, finsl commitment is
dependent oh the results of the Detalled Load Study (DLS) and when the customer provides formal
notice to proceed by signing an Eleciric Service Agreement (ESA),

Potomae Edisor will provide 5 Dual Feed 34.5 kY overhesd (OH) service to the customer’s property fine,
Per the Potomac Edison WV Line Bxtenslon tariff, Potomac Edisan will install the first lne extension 2t
its expense provided the total estimated Installed cost of the extension does not exceed nine (9) times
the customer’s estimated annual net revenue. The full cost of the second line extension will be pale by
the customer. Detalled costs 1o +/- 20% will be provided upon completion of the Detaifed Losd Study

(DS},

Patomic Edison will provide capacity equal to the requested inttial service of 15 MW, with the potentis!
o Increase &5 the operatlons expand,

Potomae Bdlsen’s service from the Kearneysville 138 kV — 34.5 kY Substation Is excellent. There has
beer rio service Interruptions on the source 132 kV lines for st {east § years, end ooly two momentary
Blips oh the 34.5 kY line in the same thive petiod. Any customer who would have had & second 34.5 kv
service would net have been affected by the two momentary outages.

tf any underground {UG) setvice Is chosen at any polnt slong the service extenslon, the custormer is
respenstble for all trenching, condult, snd bhackfitling on beoth the first and second [hes. Per the Line
Ertension tarff, the exiension costs for the frst line weould be covered by the revenue screen, whils the
carsts for the secord line extensten would be fully paid for by the customer.




i trust this document meets your dlent’s informational neads at this tme, Should vou have any guestions or
camments, do not hesitate to contact me at your convenlence, '

Bt r’egz%rds,

/7,

,«“"‘_ﬁ{ib st V{I if"mn .

I,uz,ms Cade

Sendor Econmmic Developrment Advisar
FlestEnergy




PO .Box 362, Charlestan, WV 25322-0362

April 3, 2017

John Reisenweber, Executive Director
Jefferson County Development Authority
P.0O. Box 237

Charles Town, WV 25414

Dear Mr. Reisenweber:;

Mountaineer Gas Company (Mountaineer) has been made aware of a potential
industrial customer (Project Shuttle) that is interested in the development of a facility at
the Jefferson Orchards site in Jefferson County, WV. The facility will require an average
{otal daily gas consumption of 1.61 MMSCF per day at a minimum of 20 psig.
Mountaineer provides natural gas distribution service in the Martinsburg, WV area just
west of the Jefferson Orchards site. A distribution main line extension of approximately
16,000 feet will be required to reach the proposed site. Based on the assumption that
Project Shuttle will commit to taking natural gas utility service from Mountaineer under its
LGS rate schedule as approved by the WV Public Service Commission, Mauntaineer can
commit to constructing the pipeline extension and providing service to Project Shuftle with
no contribution in aid of construction required from Project Shuitle. This construction will
require approximately 4-6 months for planning and completion. This process will begin
upon written commitment from the customer to begin service within 2 months after
completion. Therefore Mountaineer can guarantee availability of service 6 months
following commitment from the customer. The utility main line extension will provide
service to the Jefferson Orchards site as indicated on the attached site plan at or near the
utility entrance pad or at any mutually agreeable location on the site plan subject to
parmitting, constructabllity, and coordination with other utilites. The LGS rate schedule
and General Transportation Service tartifs are also aftached. The curent LGS
transportation rate is $1.72 per MCF and the fixed monthly customer charge is 5534.11.
There are other applicable rates as detailed in the attached tariffs depending on the
customer’s choice of service.

Mountaineer is currently working on multiple distribution system projects in the
Martinshurg, WV area. The need for optimal service including increased pressure and




capacity to the Project Shutile site will be considered by Mountaineer as a priority and
such improved service will be made available to Project Shuttle as soon as possible
depending on regulatory approval, permitting approval, and final construction.

Please let me know if additional information is required. 1 can be reached at 1-
888-420-4427 extension 88654. Thank you.

Shncerely,

T A
T A B A —

Thomas D. Westiali
Director of Gas Supply and
Technical Services
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BUSINESS EDGE
SLA Guidelines

Conditions under which Frontier shall provide Service Level
Commitments and Service Credits to Ethernet Customers

¢ The Customer must request Service Response Credit [SRC] in writing within 30 days of the
last day in the calendar month in which the fallure occurred.

o This SLA is only applicable to those Customer sites where the applicable Frontier service
and technology exist, and where Frontier is permitted by law to provide service.

o This SLA does not apply to outages or service degradation during scheduled maintenance or
outages caused by customer action, force majeure, or service problems caused by third party
providers on meet-point circuits or by alternate carriers under direct contract with the
customer. This SLA also does not apply to outage periods that are extended pending reply
from customers.

e This SLA does not apply to services provided over third party facilities, through a carrier
hotel, or over Frontier facilities which terminate through a meet point circuit with a third party
carrier. EXCEPTION: Ethernet SLAs apply equally to EvPL solutions from in-franchise
locations to Out-of-Franchise (QOF) locations through EReach NNIs and access circuits.

s This SLA does nof cover TDM services [DS1, NxDS1 andfor DS3 services].

e For cascading failures, only the primary or causal failure is used in determining Setvice
{ evels and associated consequences. Only one Service Level Component metric can be
used for determining Service Credits, '

¢ In the event of the failure of Frontier to meet multiple Service Level Component metrics in a
ona-month period, the highest Service Credit will apply, not the sum of multiple Service
Credits,

« The total amount credited to a Customer in any given month is limited to 25% of Customer’s
monthly fee for the affected service. EXCEPTION: SLA below 95% Availability = 50% credit.

« The final determination of whether Frontier has or has not met SLA metrics will be based on
Frontier's methodology for assessment of compliant performance.

Methodology for Performance Measurement

These formulas specify the means of calculating operational and performance SLA measurements {0
determine compliance, Where the measurements demonstrate that Frontier's maintenance support or
the company's network performance do hot meet criteria set forth in our standard Ethernet Service Level
Agreement (SLA), the customer will be entitled to a Service Response Credit [SRC] as specified i that
SLA,

Qperational SLAs

Availability

For a site to be deemed operational, the customer must be able to send and receive data from the
ingress Network Interface Device [NID] at the customer premise (o the customer destination egress NID
ot to the Frontier Internet Port.  Service to the customer site is compliant if data delivery meets the SLA

Frontiet Communications, Inc, Page 1 of 3 Colober 20 2016




. F *

thresholds for Latency, Packel Loss, and Jitter. Jitter performance is primatily for Reat BUSINESS EDGE
Time QoS service and does not apply to Internet services.

Availability of service to a customer site is calculated on a monthly basis, The measurement is based on
minutes of outage during the applicable month. The service credit formula is the number of minutes
during a calendar month that the Customer’s Ethernet/DIA ingress port is operational divided by the fotal
minutes in that same calendar month. Calculation Is based on the Stop-Clock Method referenced by
date-time of the customer-reporied trouble ticket for service interruption and ends when Frontier re-
establishes compliant porl operation. Credits are awarded within a 30 day period after eligibility for the
5RO has been verified.

Monthly network avallability (%):

1«{Total minutes of outage per mouth}(Days in the month X 24 hours x 60 minutes)x100=Percent
Avatlabifity

Mean Time to Repair [MTTR]

MTTR SRCs are provided based on the average active {open} duration of all trouble tickets over the
period of one month.  The time fo repair [TTR] is measured on a stop-clock basis measured according
to the following terms and conditions:

¢« TTRis measured from the date-time a customer-reported trouble ticket is opened by the company
to the date-time the service is returned fo SLA-compiiant operation, and such ticket is closed by
Frontier Communications.

¢ In measuring the TTR, any stop-clock time or adjusted duration associated with the trouble ticket
will be subtracied from the TTR. Stop-clock time refers fo;
o Periods when customer testing occurs
o Periods when the company is waiting customer authorization or access fo facilities
necessary for diagnosis, repair, or tesi
o Periods when the ticket is held open by the customer to ensure the trouble is resclved

s MTTR shall be measured on a calendar month basis and shall be calculated by adding the TTR
for all interruptions and dividing that sum by the total number of trouble tickets opened for
interruptions during thal month.

Performance SLAs

Latency

The customer is entitled to a Latency SRCs based on measurement of delay in milliseconds for round-trip
transport of a packet from the ingress NI (Network Irterface Device) to the egress NID and return to the
ingress NID, Latency measurement is limited to data frames compliant with the subscribed CIR profile.
The round trip defay includes ONLY the time the packet is transiting the Frontier network,  The latency
measurement is confined to transport delay measurement including fink insertion delays, propagation
delays, and queuing detays in the network.  Credits are based on aciual, average, monthly roundtrip
Jatency. Credits will be approved for all affecied customer ports,

Packet | oss

The Packet Delivery Service Level for Ethemet Service is for On-Net traffic between Frontier NIDs at
customers premises.  Packet delivery is the average number of packets which transit the Fronfier
network and are deliverad to intended egress NIDs during a one month period. Packet L.oss
measurements ate restricted to service frames that are compliant with the subscribed CIR profite.
Interruptions caused by MTTR activity shall be excluded from the monthly Packet Loss measurement.

Frontier Communications, Inc. Page 2 of 3 Qctoher 20 2016
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Packet Loss caloulation yields the delivery efficiency of the network in terms of percent. BUSINESS EDGE

The calculation is:

{Total Packets forwarded - Total Packets received){Total Packets forwarded)x100=Percent Packet
Loss

Frame Jifter

Jitter is defined as the variation of the packet arrival rate or frame delay in milliseconds between ingress
and egress NIDs. The Jifler definition is limited {o compliant service frames within the subscribed
Committed Information Rate (CIR) profile. The Jitter performance commitment does not apply fo internet
setvice,

setvice Response Credit [SRC] Hierarchy

In certain conditions, a specific SLA variance may take precedence over another SLA. In all cases,
service credits are approved on a site-by-sile basis. Where a problem might affect an entire five-node
network, the customer may qualify for credits for service o all five locations.

OPERATIONAL SRCs: Specific determination of service credits for multiple Operational SLAs to multiple
focations will be approved based on the following conditions:

¢ SRCs are approved on a sife-by-site basis. For customers with LAN solutions having multiple
circuits, determination of service credits will be measured and approved on the measurements of
non-compliant service packets to individual customer sites.  Non-compliant service packeis are
data packets that fail outside the performance guarantees in the Frontier SLA.

= Operational SLAs take precedence over Parformance SLAs, During a period of service
unavailability for any reason, ho measurements can be faken on those network elements and
thus, no Performance SLA SRCs can be approved {o those sites. Service Credits wil be
approved based on the Operational SLA depending on availability and MTTR service
commitmenis,

¢ The customer may qualify for multiple Operational SLA SRCs to a specific site.  If a service
outage continues beyond the MTTR as specified above in the MTTR standard, the customer will
gualify for both the Port Avallability service credit and MTTR credit in accordance with MTTR
calculation methodotogy.

PERFORMANCE SRCs: Specific determination of service for multiple Performance SLAs to multiple
locations will be approved based on the following conditions:

s The service performance delivered to a specific customer site is eligible for ONE Performance
service credit per trouble ticket.  Packet Lass, Latency, or Frame Jitter should be reported on a
single trouble ticket.  Credit will be awarded in accordance with the above measurement
standards angd SRC MRC amounts.

Frontier Communications, Inc, Page 3 of 3 October 20 2016
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FRONTIER SERVICES AGREEMENT
DRAFY FOR NEGOTIATION
Frontier Confidential

This Frontler Services Agreement ('FSA") is effective as of

L 20 . by and between Fronlier Communications of America, e on

bahaif of itself and its affiliales which provide Equipment and Services identified in the Schedudes (“Frontler”), and Fill in Gustomer's tegal name hers,
whose primary address is Fill in Customer’s full address here wicity, state, zip ("Customer”).

i, Provision of Services and Equipment

a.  Frontler will provide and the Customer agress to pay for the
communications, installation and maintenance services (coliectively
"Satvice™), and/or purchase or lease equipment ("Equipment™), describad
in this FSA and Schedules executed by Customer,

b,  Customer acknowiedges that cerlain Services ‘may be
governed by tariff or price schedule fited with the Federal
Communications Commission  and/or the state public  utllities
commission, In the event of any inconsistencies befwesn this FSA and
an applicable tarif, the tadlif shali controb except with respect 10 pricing,
early termination charges or canceliation charges for which this £SA
shall eontrol. ’

¢. Frontier will provide, maintain and repair the Frontier cwned
faciliies and equipment used to provide the Services (“Frontier('s)
Network"), up to and Including the point at which Fronifars Network Is
made avallable for Interconnaction to Customer's premlses eguipmant or
inside wiring. Customer shall provide Frontler reasonable access o
Customer's premises tring normal business hours for the purpose of
instaling, nspecting, testing, rearranging, repaling of remnoving any
Frontier Network coraponents, including obtaining approvals, permits or
licenses from third padies as necessary. Customer will cooperatg. i
good falth and provide af reasonable information and authoriza
raquived by Frontler for lhe purpose of Installing Sarvices an
Equipment, performing routine network  grooming, maintenan
upgrades, and addressing emergencies, including but not limited

design Jayout records of any Customer or third party network elements 16:
be connecled fo the Sewvices and Letlers of Agency allowing Frontier 1o
act on ihe Customer's behalf related to the Services and auxiliary third -

party servicss.

d. Only authorized agents and reph ol Frontier may
parform maintenance work with res X
repalr, alteration, configuration o
Senviges or Equipment by Custop
consent of Frontier is & materal bré

tarmination at Fronlier's option.

rd parties wifliout the written
this FSA and cause for

a. I Frontier is unabl
1o clrcumstances withiy
Frontier, including bk
lahor rate expengss, ;
{ier for all costs incurre

repair if.
party otherthaip £
malfunction oftha;
abuse, misuse, il

rontler, withoul Frontier prior written consent, (i) the
Service or Equipment isithe resuli of mishandiing,
i r storage, or Improper

f.  Gustomer will providg (i), syitéble building facilities (including
but net limited to space, cirétjty, power, backup power, and surge
protectors) for the instaltation, opafition, and maintenance of Frontier's
Network in accordance with manufacturer's documsntation and Fronter's
instaliation standards, mare fully described in the applicable Schedule;
and {ii} a weli-lighted and safe working area that complies with all tocal
safety standards and reguiations.

g. The Services or Equipment may be connecled with the
services or facilities of other carsisrs. Frontier may, when authorized by
Customer and as may be agreed to by Frontier, act as Customer's agert
for ordenng faciliies providad by other carriers 1o allow such connaction
of Cusiomer's focations 1o Frontier's Netwoik or to the network of an
underlying carrier of sefvice,

Veor. June 2015

h.  Customer is responsiple for all charges bilied by other carers
or third parties, Fronler shall not e responsible for the installation,
aperation, repair or maintenance of petformance of equipment, facilitles,
sofiware or service not provided Gy, by Frontier, Customer s
responsible to provide equipm ompitible with the Sarvice or
Equipment and Frontier's Netwpilk and any wiring required to extend a
communications temminations lor demarcation at the Customer
premises. Customer will 2 uitable bullding facilities for the
provision of Services In; ith focal codes, including but not

: |.-horngs, eotc. for cable and
ectrical servise with suitable
surgB.protection devigasiand metallic grounds with
i6-equipment room, Instgdlled: in conformity with the
Natlonal ElMstrical Code and local codes, &ntd.Frontiers instafiation

is. - solely raspomsible  for’ the  sefeclion,
n and mamignence of security fediures for protection
horized 6 frauditent use of the Services and Equipment.
asponsible for ensuring that all of Customer's data
red, documented and backed-up at all times,
Frontier and its confraciors are not responsivle or liable for data loss for

any reason. :
i Frontier will m\,pai;a:.mﬁ' Frontisr Network in Frontier's sole

* dlseretion, and reserves the,sight to substitute, change or rearmnga any

or faciittes used in deflvering Services of provisioning the
*Frontier will endeavor to provide reasonable notice prior to
( 5 maiptenance, planted enhancemants or upgrades, which
may-tesult In a“gagiadation or disruption in Service, Fronfler reserves

“: 4h8 right fo susf;, d Service for emergency maintenance lo Fronliers
““Network withoutfotice 1o Customer. Customar shall designate a primary
*-contact for receipt of such notice.

.. k. Customer represents and warrants that its use of the Sarvice
and:Eqiipment wilt comply and conform with all applicable federal, stale
and-docat laws, administrative and regulatory requirements and any ather

_glthorities having jursdiction over the subject matter of this F3A and
Customer will be responsible for applying for, oblalning and maintaining

all registrations and cettifications which may be required by such
authorities with respect 1o such use.

). Excepi as expressly identified In a Schedule, Customer and its
employees shall be the only permitted end-user of the Services and
leased Equipment. Custorner shall not resell or bundle the Services or
leasud Equipmeni, nor permit any third party to access the Services of
leased Equipment in exchange for compensation ot any kind.

2. Term

The term of this FSA will commence as of the date identified in the
introductory paragraph above or the date the FSA is execuled by both
Partias, whichever is later {the “Effoctive Date”) and wilf continue thraugh
tha Sarvice Term with respect to any Service or Equipment provided
pursuant to this FSA. Custorer will purchase the Services, or leass
Equipment, idenlified in each Schedule for the period of time stated in
the Schedule (the “Senvice Term”). Unless othenwise stated in the
Schedute, the Sesrvice Tenn and billing for the Setvice, will begin upon
the eadier of () Customer's use of the applicable Service(s) or
Equipment of (if} five (5) days folfowing Frontier's installation of such
Sewvice(s) or Equipment, and such date is deamed the commencement
of the applicable Service Term, ¥ neither party provides the other with
writlen nolice of its intent to tenninate a Service at least sixty (60) days
prior to expiration, the Service Term of each Service will automatically
renew for addifonal one-year periods, subject to the terms and
conditions of this FSA and al the then applicabla one-year term rate,
exciuding promotional rates. i the parties agree 1o negetiated renswat

Page 1 of 4
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ERONTIER SERVICES AGREEMENT
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terms, such terms will not be effective unless and uniil documented in
writing and executed by both paries.

3. Payment

a. Customer shall pay all charges set forth in the Schedutas and
in applicable tarfts during the Service Term. Frontier will invoice
Customer any non-recurring charges ("NRC"), monthly recurring charges
(“MRC"), and usage based charges.

b.  In addition to the applicable charges set forih in the tariffs and
Schedules, Customer shall pay ali appticable federal, state or local sales,
use, privilegs, gross receipts, utilty, value added, axcise or other faxes
(excluding taxes based on Frontier's net incoms), or any chaiges in lleu
thereof, and any applicable surcharges or fees, whether governmant
mandated or Frontier initiated including bul not limited to Primary
interexchange Cairier Chargs, Federal Pre-Subscribed Line Charge,
Carrier GCost Racovery Surcharge, E-311, and Universal Setvice and
Local Number Porability, in the amounts applicable at the time of biling,
Customer shall also ba responsible for third paity charges and penaliies
incuired as a result of Customer's use of the Services or Equipment.

e, All payments shall be due within thirty {30} days of the invoice
daie and, in addition to and not in feu of any other remedies Frontier
may have hareunder or undar the law as a result of Customer's fallure to
pay, late payments shall be subject to 8 late payment fee of the lessear of
ane and one-half parcent (1.5%) per month or the maximum allowed by
law. In the avent Customer disputes any invoicad amount, Customar will
pay all charges not dlsputed, and notify Frontier of the dispula in wrlting,
providing an explanation of the basis for the dispute. [f Frontier dogs not
recolve notice of a payment dispule by Customer within ninety. {90)
calendar days after the date of an invoice, such invoice will be final.a
not subjest to futher challenge. For the purpase of computing par]
month charges, a month will consist of thitty (30) calendar days. Fro
resorves the right to immediately suspend or terminate any or
Services of the installation or lease of any or alf Equipment if Cuslomef;

is overdus more than thirty (30) days for payments that have not been:”‘

disputed in good faith.

4. Canceliation and Early Termination |

a. 1 Customer cancels any Servife or Equipmant prior to delivery

aof any Equdpment of installation of | Se_anrice or Equipmient, Custormer
shall pay a cancetlation charge eg & {1} month of
MRC for the Sewvice, plus the tolal cos

connection with establishing the Service! pHOR to E sipt-of

notice of canceliation, including but not fibited o
restocking fees. : ’

h.  fFollowirn
Equipment by
Fronfier. Al ug
Service idents

Schedule/ # any Service
y.any reasen other than
or. by Frontier due to 'Gustomer's breach, then
Fonlier a termination chirge equal to the applicabls
ltiplisd by the number of

months remaining in th yonthis shalt be prorated.

c.  Customer agrees thal Frontiers’ damages in the event of early
jermination will be difficult o ssible to ascertain, and that the
charges identifiad in this Section are Intended, therefare, o establish
fiquidated damages in the avent of tarmination and are not intendod as a

penaliy.
5. Limitation of Liabllity and Warranty Provisions

a.  The liability of Frontier and its affilates related to this FBA or
the Senvice or Equipment provided under this FSA, shall in no avenl
axceed the limitations of liabiiity set forth in the applicable tariffs, or
tequlatory vule or order, If there Is no applicable taiiff, regulatory rule or
order, the total amount paid for the applicable Service or Equipment
during the prior 12 months. In cases of an Oulage, Frontier's liabilily

Ve June 2015

shall be iimited to 17720 of the MRC for each hour after Frontier ls
nolified of the Qutage. An “Outage” is an intercuption in Service or use of
the Equipment caused by a failure of Frontiers Network, excluding
degradation or disrupfion due fo planned or emergancy maintenance or
an event outside Frontiers direct control.  Notwithstanding ihe above,
Frontier wili not be liable to Customer for interruptions in Services or
Equipmen! caused by falire of hardware or software, failure of
communications saervices, power outages, or other interruptions not
within fhe complete control of Frontler. n addition, there will be ne
cradits, reductions or set-offs against chiuges for Services or Equipment,
or for interruptions of Services or EGiNpment, except as expressly set
{orth herein. )

N NO EVENT

FRONTIER OR ITS AFFILIATES BE
R BUSINESS OPPORTUNITIES,
INDIRECT,

b.

GUSTOMER- OR THIRD PARTIES AESULTING FROM JHE USE OF
THE SERVICES OR EQUIPMENT PROVIDED. HEREUNDER,
& BUT NOTLIMITED TO DAMAGE, LGBS OR LOSS OF
JSTOMER DATA.DOR FRAUD BY THIRQPARTIES.

wafants that Frontier's Network will be maintained in
“If any Sewice does not funclion substantfally in
ficable Service speacifications as a vesuli of Frontier's
jer's Network (excluding degradation related to
Cihistomer or anyone using the Services, 4 forca
magjeure evenl, or schedyigd: maintenance), Frontier's sole obligation is
io repalr the affected Sewips:al-Frontier's expense. THE FOREGOING
RRRANTY IS IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR

c. Nk,
good working org
accordanca with

IMRLEED; FRONTIER DISCLAIMS ALL OTHER WARRANTIES

O~ FRONTIER'S NETWORK, SERVICES OR
PVIDED PURSANT TO THESE TERMS INCLUDING,
N, ANY WARRANTY OF NON-INFRINGEMENT,

. MERCHANTABHATY OR FITNESS FOR ANY PARTICULAR PURPOSE
.OR FUNCTION. FRONTIER DOES NOT WARHBANT THAT THE
“SERVICES OR EQUIPMENT OR ACCESS OR OPERATION OF THE

SERVICES OR EQUIPMENT WILL MEET CUSTOMER'S NEEDS, OR
WILLBE UNINTERRUPTED, ERROR-FREE, OR SECURE,

d. This FSA shall not be construed as granting a license with
espect to any patent, copyright, trade name, trademark, service matk,
trade Secre! or any other intellectual properly, now or hereafter owned,”
controlled or licensable by Frontier. Customer agrees thal Fronjier has
not made, and that there does not exisl, any warranty, exprass or
implied, that the use by Customer of Frontier's Services and/or the
Equipment provided under this FSA will not give riso to a claim of
infringement, misuse, or misappropriation of any fatelisctual propetty
right.

e. Customer agrees that the Sendces and Equipment, and
Frontier's performance hereunder are subjsct to the terms, cenditions
and restrictions contained n any applicable agreements (including
sofiware or other intellectual property license agreaments) between
Frontier and Frontier's vendors.

t.  No action, regardiess of form, arising out of lhis FSA or the
Schedules may be brought more than two (2) years afier the cause of
action has arisen or charges have been billed whichever Is earlier. Tha
pasties hereby waive the right to invoke any different limilation on the
bringing of aclions providad under applicabla faw.

6. Indemnification

Gustomer shall indemnify, defend and hold Frontier and its affiliates, and
fheir sespective directors, officers, employess, successors, assigns and
agents, hamaless from and against any and all claims, loss, damage,
cost or expanse (including reasonable attorneys’ fees) to the exient
arising out or relating to any claim, action or proceeding brought by any
third parly based upon: (i Customer's breach of this FBA; {ii) Cuslomers
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negligence or willful misconduet in the pedormance of Hs obligations
under this FSA; (iii) use of the Equipment or Sewvices, cluding but not
limnited to the content of communications transmitted thereby; (iv) any
infriingement of intellectual propery or misappropriation of any paient,
copyright, rademar, trade secret or other propriglary right arising from
Customer's or any othar person's usa of the £quipment or Services, any
combinatien of the Equipment or Bervices with other products or services
not provided by Frontier, or any madification of the Equipment or
Services hy snyone ofher than Frontier; {v) any bodily injury {including
llness or death) or propery damage caused by Customer or anyone
within Hs control. The obligations under this Seclion 6 are indepandent
of any othar obligation under this FSA,

7, Confidentiality

a.  Both parties agres that all terms and conditions set forth in this
FSA shall ba considered confidential, and that details of the tenns of this
FSA, shall not be disclosed {o third parties, other than aftiliates,
employees, agents or contractors who have a need fo know such
information in the scope of thair employment of engagement, without the
prior written conseni of the other party, unless required by law.

b. Customer and Fronfier may disclose 1o each other information
that is confidential in nature. In order to receive confidential treatment,
alt such information (hereafter "information”} shall be either (7} clearly
marked as confidential if written, or clearly identified as confidential if oral
or (i) reasonahly understood by the reciplent, based on the nature of the
fnformation or the circumstances of disclosure, fo be confidential or
proprletasy to the discloser. Excepl as reguired by law of regutation,
Customer and Frontier agree not to disclose any Information to any third
party and 1o keep Information In a secure place avallable omy-io
employees, afffiates, conbractors or agenis who are subjec
obligations of confidentiality no less restrictive than those set fg
herein, and who need to know the iInformation for purposes of i

business dealing betwsen Customer and Frontier, and to use Informationy,
only in connectien with such business dealings. This Section 3

anforcaable by injunction,

c. Information will lose ils confidential
tegitimately from a third party without restri
five (5} years from delivery of each item pf:
ramain the property of the disclosing pa,,

tatus if ebtained
1 the expiration of
iiformation shalt
B Ietumed to such

have the nght to include Cuslomer's nama: i

exisling customer ob
niier, as the case may

a. Broachb lomer: if Cuslomer i‘alls to make any payment

when due and suc

any Schedule and such fail
then Frontier may either sus
thereof) untll the breach is re

A table Schedule {or any pomon
{1arminale the applicable Scheduls
(or any portion thereof), or & nate this FSA and all Schedulss.
Notwithstanding  the foregoing rontier may immediately suspend
Services and, after giving notite io Customer with an opportunity to
respond approptiate to the circumstances and Customer's failure to
respond, Frontier may terminata any or ali Services, relrieve Frontier
Network slements from the senice location and Equipment for which fitle
has nol lransferred to Customer, in the following circumstances: (i) in
the event of unauthorized, unlawiul or improper use or abuse of the
Frontiar Natworl< or Servige; (1) i, in the reasonable judgment of Frontier,
Customer's use of the Frontier Nelwork or Servica has ar will damage or
have an adverse sffect on Frontier's Netwosk, its personnel, property of

Ver, June 2015

customers who use Fronfiers.services, provided anher does not m'ake :

service; (i) such action ls necessary to meet the exigencles of an
emergency, or {iv) a court or ather governmsntal authorily having
jurisdiction issues an order prohibiting Frongler from furnishing the
Equiprment or Services to Customer.

b. Breach by Frontier: If Frontier has not remedied any breach
within thirly (30) days after Frontier's recelpt of wiitten notice from
Customer of such breach (providing reasonable detall), Gustomer may
terninale the Service which is the subject of such bresch. This is
Customar's exclusive remedy for a breggh by Frontier.

9. Foroe Majeure

‘affiliales be liable for any delay in
caused by events boyond thelr control,
isslons of Customer, its agents,
acls of tha public enemy, acts of

In no event will Frontier or .
performance dlrecily or indir

the United States, a
ofher rsaturai d|sa9ters.

Thig4=5A may nol be as' igned by either party wﬂham the other party's
{ 'consent shall not be unteasonably withheld

ior by merger, consolidation or sale of assets or {o
Hing, controlfed by or under common contrcl with
subcontract poriions of the work to be performed

ehgage a gualified finn lo remove and dispose of the

penpit Customi
xic or hazardous materials from the site. Such

galéstos or olhg

.'_K_SUSpenszon may tesult in an equilable adjustmen! to the cha{ges
"~ identiied in the related Schedule, based on any increase in cosls
sincurred by Frontier.

.. bs+ Customer agrees io release, indemnily, defend and hold
nampdess Frontier from and agalnst any damages, losses, claims,
démands or fawsuils arising out of of relating to the presence, removal or

~disposal of ashestos or any other hazardous or toxic matesial from the

Cusiomer's premises or location where Services or Equipment wili be
nstalled.

i2, Title snd Risk of Loss

a.  Risk of loss or damage for Frontier Network elements Installed
at a Customer designated service location shail pass to Customer at time
of delivary to Gustomer.

b. Any Frontier Metwork elemsnis or Equipment installed at
Customer's premises or location where Servicas or Equipment will be
installed {which is leased or for which titte has not transferred to
Customer) remain the personal property of Frondier or Frontier's
assignee, notwithstanding that & may be or become atlached fo or
embedded in realty, and upon termination of this FSA or any Schedule
{in whole or in part), all Frontler property shall be returned to Frontier in
the same condition as instalied, nommal wear and fear excepted.
Cusiomer wilf not tamper with, remove or conceal any Frontisr identitying
plates, tags or labels. In the event Frontler properly Is not raturned 1o
Frontier in accordance with this Section, Customer wil be bitled for and
pay to Frontier an amount equal o the retail value of the Fronfier
praperty, except 1o the extent such failure is caused by the negligence or
wifl misconduct of Frontiet or ils agents.
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13. Competition

Customer racognizes the availabilily of compefilive alternatives for
raceiving the Services and Equipment provided under this FSA, and has
freely elected to enter info this FSA in order to receive the benefits #

offers,
14. Government Regulation

To the axtent that any Service(s) provided hersundsr are subjact 1o the
jutisdiction of the Federal Communications Commission ("FCC”) or any
state public utiilies commigsion ¢r ather regulatory agency, this FBA
shall at all imes be subject to changes, modificalions, orders and rulings
by the FCG and/or state public utifities commission or other regulatory
ageney. Frontter reservas the righ! to suspend, modify or terminale any
Servics withaut liabliity where any statute, regulation andfor muling,
including modiflcations therste, by any regulatory agency {(including the
FCC), legistative body or court of compaetent jurisdiction, (i) prohibits,
restricts or otherwise prevents Froniier from fumishing such Service, or
{fi) has a material negative impact on Fronlier's performance hereunder
or {he benefits provided by this FSA. If provision of any Service pursuant
to this FSA Is subject to advance approval of the FCC andfor any state
public utilities commission, this FSA shall not become effective with
respect to such Service unitt atter receipl by Frontier of wiliten notice of
such approval.

15. Governing Law

This FSA shall be governed by and construad according to the laws of
the State in which Services or Equipment ara being provided hereunder
without regard 10 lts confficts of laws provisions, Any related litigation
may be brough! In any State or Federal courts of compstent Jurisdicion
wilhin such Blate.  Customer and Frontier consent o per
jurisdiction in such courds.

6. No Waiver

If sither party fails, at any time, to enforce any right or remedy availabla”®

1o it under this FSA, tha! failure shall not be construed to he a waiver of
the right of remedy with respect fo any other breach or failure by the

other party.

17. Severability

A declaralion by any court, or ¢ urce, that any
pravision of this FSA or any Schadid i, will not affect
the tegality and enforceabilily of any other provisions ffh B5A, unless
the provisions are mutually dependent. o :

. Each pary reptesents t

18, MNotice

All notices provided pursuant to this FSA will be in writing and delivered
by registered or cerfified US Mail, postage prepaid, or by commercial
overnight delivery service, or by facsimile, or by regular mail and shall be
desmed delivered either on the date of refurn receipt acknowladgment
{in the case of centified US Mail), or on the next day after the sending of
the nefice if sent ovemighl mail, or three (3) days afier mailing if by
regular mail to the address of the par‘fy desighated to receive such
notice.

19. Independent Retationship

Each party understands and gfjfees that it and its personnel are not
employaes of the other pa iyd, that each party is an independent
contractor hereunder for all purpuges and at all times.

20, Dispute Resolution

o) permitted by this FEA, alt
.ghall first be resolved
in good faith for a
further perlod, the

ith negotiation. W, after ne
ty (90} calendar days or any
unable to 1esolve .tha dispute, then

against ;
member in’ g

21, Authorization apd Entire Agreement

g-pafson exseuling this FSA is authorized
ia enter into this FSA ehalf. This FSA and any Schedules

the pariies constitte the enllra agreement between the
ining to the su‘oject matier herein and supersedes all prlor
Bposals, carrespondence and memoranda with respect
‘ FSA Thay nol be modified, amended or supplemented
apt by writtenAgraement signed by an authorized representalive of

“ioeach party. Notiithstanding anything otherwise staled, a Customer
purchase order document {whether slgned by ona or both pariies) shall

e construed solely as evidence of Cuslomers internal business
procesaes and the terms and conditions cantained thereon shall be void
‘no effect or application toward this FSA.

Frontier Cammuni

Insert Custemer's Name>

Frontiei's Siging

Customer’s Signature:

Printed Name:

: Printed Name:

fitle:

hie:

Bate:

ate:

Contractual Notice:

111 Field Street
Rochester, NY 14620
Attn: Legal Deparimeant

ortractual Notics:

Aftr:

Ver. June 2016
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Alwidys connectled to you

Project Shuttle Team,

\We appreciate the opportunity to help Project Shuttle with their data networking needs. Shentel is
pleased o submit our response via the following proposal. Upon review, we hope you determine that
our solution as well as our organization is designed to address both your current and future needs. Our
solution will provide a flexible platform to ensure that York County can grow as their network neads

change In the future.

Shentel is uniquely positioned to build a fiber-based network solution on behalf of Project Shuttle. We
have long been providing commercial based solutions ta key customers in our footprint with locally
based offices and support staff. Shentel has a long and storied history of working with a wide array of
fiber customers such as government entities, colleges and universities as well as large commercial
clients. Based on our past experience, we feel we understand your needs as related to critical network
infrastructure and stand ready to meet and exceed your requirements.

Shentel is a public company {(NASDAQ: SHEN) aperating from a position of financial strength that will
provide York County the confidence needed to ensure we meet our commitment of not just today, but
also in the future.

We believe you will find this proposal to be creative, cost effective and more than sufficient to meet
your current and long term plans. Your questions and comments are welcome and we look forward to
working with you.

Thank you for your consideration,
The Shentel Team

shentel Telecommunications - 500 Shentel Way, Edinburg, VA 22824
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T Atways connecied to you

Shentel Overview

Shentel is a publicly traded company (NASDAQ: SHEN) that has been serving our customers since 1902,
We offer a comprehensive suite of voice, data and video services for hoth residential and business
customers. Shentel first deploved fiber optic services in 1983 and we now manage over 5,000 miles of
fiber throughout Virginia, West Virginia, Maryland and Pennsylvania. We are headquariered in
Edinburg, VA with local NOC operations and technical/support personnel.

Shentel Quote
Service: 25mb DIA
This circuit is scalable to 3 100G (we can scale at roughly $1.15 per mb)

A Location: Granny Smith Rd
Term 36 months: $1325
Term 60 months: 5925
installs have been waived

Estimated time to complete this build is 110 business days from Time of Signature. Please note will
need space and power at customer focation. Will need 4U of space (approximately 6 inches of rack

space)

The network is built on a Fiber backbone resilient in its design, We have architected our fiber backbone
is a Loop which allows for the SLA to be at 99.995.

Service Suppori

Shentel's Network Operations Center provides 24x7x365 network support and monitoring and will
escalate any issues to the appropriate technical teams. Our technicians, with up to 20 years of
experience, are led by a NOC manager with over 25 years of experience.

Bolstered by our combined team’s experience and focus, we are excited to be considered to provide
this critical service offering.

As set forth in the MSA we operate under an SLA of 99.995

Service Deplovment

Shentel’s Account team will provide business support during and after the project implementation.
Wikth many years of experience in commercial fiber services, they will strive to ensure complete

satisfaction.

Shentel Telecommunicaifons — 500 Shentel Wey, Edinburg, VA 22824
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Always conneciad (o you
Shentel's Project Management Team ensures that alf project objectives are met in a timely and
officient manner. The installation project manager assigned will be a single point of contact to ensure
effective project management, direction, administration, quality assurance and control of the project.
Our project management team averagesover 10 years of experience in providing on-time fiber
solutions and services.

Shentel's Data Network and Engineering teams will plan, design and engineer the network to meet
York County’s requirement. After construction, they will test and do final deployment of all services to
your complete satisfaction, Our team of engineering professionals average over 15 years of experience
designing and deploying customer solutions.

To ensure setvice is delivered professionally and accurately, Shentel will follow the processes briefly
outlined below.

e Project Initiation — Within 10 business days of final agreement signature, you will receive a
kick-off’ call from our Project Management Team to discuss project information and answer
any initial questions

s Site Survey — A Shentel Engineer will perform a more thorough site survey to determine point
of entry, fiber/cable route, space for equipment and power requirements. Timeline to complete
this task is approximately 2 weeks after project start.

e Engineering — Shentel will need to extend services to your location. This often requires
coordination with many external organizations and agencies. The Shentel Engineering group
will determine the best route to reach your location and obtain the necessary permits and/or
easements from private landowners, department of transportation, railroad and other utilities.
Timekine to complete this task may take up to 75 business days, depending on the number of
external agencies required for permitting.

e Construction—Once the Shentel Engineering group has completed all requirements, the
Shentel Construction group will commence with construction. This inicludes ensuring that all
construction by Shentel is in compliance with local and state laws. Timaline to complete this

- task is 25-35 business days.

e Operations — Finally, the Shentel Operations group will contact you to setup installation, testing
and turn-up. In most cases, these will be completed the same day. A representative from your
organization will be reguested to be on-site for the installation, testing, and turn-up. The
representative will be requested to verify by signature that all work is completed satisfactory.
Once these steps have been completed, you will e emailed a welcome letter with details on
your new service{s). Timeline to complete this task is typically 15-20 days.

Rkefergnces

Chentel Telecommunications — 500 Shentel Way, Edinburg, VA 22824
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Always connécied to you

Shentel has been named as one of the 100 most trustworthy companies in America again for the 3%
t4 yea W ‘were the onl ielecommumcatlons carrier lsted.

2013, 2014, and 2016

hitp://weww forbes.com/sites/kathrvndill/2016/04/08/the-100-most-trustworthy-companies-in-

america-2/2/#3995422219de

Shentef Telecommunications — 500 Shentel Way, Edinburg, VA 32824




ASHENTEL Service

500 Shentel Way, P.O. Box 458, Edinburg, VA 22824

Customer Name: Project Shuttle Shente] Setvice Accouni No,
Billing Address: Granny Smith Lane

City, State, Zip: _BansonWV 25430

Teri: 60 Months Desired Due Date:  Jan 2018

2

Technical Contact:
Billing Contact:

Maintenance/Outage Notification Contact:

A Lacation: Granny Smith Lane
25mb DIA $925

Waived

The estimated time to complefe this project is a 110 business day due to the construction needed. Will need space and
power on Customer prentise

Services will be provided to Project shuttle at Telco closet on premise. Note site is under construction no Jocation is
determined at current time

Acceptance

My signature hereunder acknowledges that | have read and do understand the terms and conditions stated above and
those in the Master Service Agreement dated _ between the parties idenfified herein ("MSA").

Customer Title Date

Shentel X Title Date




AASHENTEL Customer Acceplance Form
500 Shentel Way, P.O. Box 459, Edinburg, VA 22824




SHENTEL Communications LLC
MASTER SERVICES AGREEMENT

THIS MASTER SERVICES AGREEMENT (the "Agreement') is entered into on this _  day of

. (the “Effective Date") by and between <Shentel Communications>, a Virginia

(Provider"), and Project Shutlle , a

(“Customer”).

1.

SCOPE OF AGREEMENT: In accordance with the terms and conditions of this Agreement, Provider
shall provide certain telscommunications services to Customer as specified in any Service Order
executed by the patties (the “Service(s)"). Orders for different types of Service shall be placed on
separate Service Orders such that this Agreement may have one or more Service Orders that may be
in effect at any one time. Such Service Orders shall form a part of this Agreement. In addition, the
following attachments are incorporated into the Agreement by reference: Altachment 1 is a form of
Service Order and service-specific terms and conditions (“Service Order”) and Attachment 2 is a form
of Customer Acceptance. Provider reserves the right to modify and update these attachments.

TERM OF AGREEMENT: The ferm of this Agreement commences on the Effective Date and continues
for a period of five (5) years (the “Term"). Upon the expiration of the Term, the Agreement shall
continue in effect on a month-to-month basis until terminated by either party upon thirty (30) days' prior
writlen notice. Should the parties have in eflect any Service Orders at the expiration or termination of
this Agreement, the rights and obligations of the parties with regard fo any such Service Orders shall
continue to be governed by the terms of this Agreement.

ORDERS FOR SERVICE:

3.1, Service Orders. Upon the parties' mutual agreement, the parties shall execute a Service Order
(on such form(s) as may be designated by Provider form time to time) identilying at a minimum; (i)
the specific Service to be provided; (il) an Initial Term (as defined below) for the Service Order;
(il & Requested Service Date; (iv) the applicable Service Charges {as defined below) for the
Service; and (v) such other terms and conditions as may be appropriate. Provider will notify
Customer of Service completion. Customer shali provide Provider with a written Customer
Acceptance form accepting Service, or reject the Service by specifying the defect or failure in the
Service testing that is the basis for such rejection. If Cusiomer fails to notify Provider of its
acceptance or rejection of the Service within ten (10) days following Customer's receipt of nolice
of Service completion, Customer shall be deemed to have accepted the Service. In the event of
any good faith rejection by Customer, Provider shall take such action as teasonably necessary,
and as expeditiously as practicable, to corect or cure such defect or failure. The foregoing
notwithstanding, if Customer uses the Service prior to acceptance by Customer, such use shall
conslitute acceptance of the Service, The date of such notice of acceptance or deemed
acceptance by Customer of the Service shall be the "Service Date”. The “Iitial Term” set forth
on each Service Order shail be for the period identified in the Service Order and shall begin on the
Service Date. At the expiration of the Initial Term specified in each Service Order, the Service
Order shall continue in effect on a month-to-month basis upon the same terms and conditions
unless ferminated by either party upon thirty (30) days' prior written notice. In the event that the
terms of the Service Order conflict with the terms of this Agreement, the terms of the Service Order

shall govern.

32, Requested Service Date. On written notlce to Provider not less than thirty (30) days prior to the
Requested Service Date set forth in the Service Order, Customer may delay the Requested
Service Date for up to thirly {30) days from the original Requested Service Date set forth in the
Service Order, without payment of any penaity or fee. The foregoing right to delay the Requested
Service Date shall be availabie only once per Service. Provider agrees to use reasonable efforts
to ensure that each Service is tested and available for Customer’s use on or before the applicable
Reqguested Service Date; provided, however, Provider's inabifity or failure to deliver any ordered
Service by the Requested Service Date shafl not be a Default (as defined below) under this




Agreement, and Provider shall not be liable to Customer or any third party for any damages as a
result of Provider's inability or failure to deliver any such service.

4, CUSTOMER RESPONSIBILITIES:

4.1,

4.2

4.3,

Use of Service by Customer.

Customer shall not, nor permit others to, use any Service for any unlawiul pusrpose or in any
unlawful manner and further warranis that its and its customers’ use of Service and any related
information or communications made available, displayed or iransmitted in connection with a
Service will at all times comply with all applicable laws, regulations and Provider's written and
electronic instructions for use. Customer shall be solely responsible for, and accordingly be solely
fiable for, obtaining and maintaining in Customer’s own name and at its own expense, throughout
the Term, all rights, licenses, permits, consents, authorizations or other rights required for the use
of Service and for ensuring compliance with any regulatory or other requirements whether at law
or otherwise. Without limiting the generality of the foregoing, if Customer ¢lects the “music on hald”
feature offered in connection with the Service, Customer shall obtain all rights and licenses required
to use Customer's chosen music (“Music Performance Rights"). Provider may, at its option,
terminate or suspend Service if: (i) any such unauthorized use pocurs or (i} Provider has reason to
helieve that use of Service by Customer, its agents, employees or end users, may or does violate

-any laws or regulations.

Services provided by Provider under this Agreement may be used by Customer only in furnishing
service to Customer's retail customers or employees (ie., Custorner's end users), and for
operational and administrative purposes directly related to the provision of Customer's services.

Customer Equipment: Interference. Customer shall, at its own expense, procure and maintain any
circuits, facilities, equipment, hardware or software necessary to implement or receive Setvice
{(“Customer Equipment”), unless Provider specifies otherwise in writing. Customer shail ensure
that ali such Customer Equipment shall perform according to published technical specifications for
such Customer Equipment and Provider's interface specifications and otherwise complies with
Provider's specifications for Service. Customer further warrants and agrees that Customer
Equipment used by Customer or Customer's agents, employees of end users in connection with
any Service shall not: (1) interfere with or impair service over any such facilities and equipment of
Provider or (i) create hazards to the employees of Provider or the public. Promptly upon notice
from Provider, Customer shall eliminate any hazard, interference or Service obstruction that any
such Customer Fquipment is causing or reasonably may cause. Provider reserves the right to
suspend Service if such any such Customer Equipment does not comply with the foregeing
provisions of this Section. In such event Provider will, to the extent practicable, notify Customer
of such suspension in advance; provided, however, where prior notice is not practicabie, nothing
contained in this Agreement shall be deemed to preclude Provider from suspending use of Service
by Customer. During any such suspension, no Service Interruption (as defined below) shall be
deemed {0 have occurred for purposes of this Agreement. Provider may make upgrades 1o its
nebwork infrastructure periodically, which may require Customer hardware and/or software to be
upgraded in order to continue service. In the event of network upgrades, Provider will give ro less
than 30 days’ notice to Customer if upgrades or changes to Customer's hardware and/or software
will be necessary in order to avoid disruption of service. Provider is not responsible for degradation
ar disruption of service should Customer not make such upgrades or changes.

Provider Eguipment.

Provider shall be solety responsible for the maintenance of equipment and facilities owned or
otherwise controlled by it and shall use reasonable efforts to maintain facilities and equipment that
it provides to Customer. Custamer shall not, nor permit others to, rearrange, disconnect, remove,
attempt to repair or otherwise interfere with any of the facilities or equipment installed by Provider,
except upon the written consent of Provider. Customer shall nol use any such equipment or
facilities for any purpose other than that for which its use is intended, nor rearrange any such
equipment or facilities at any time.




Customer shall furnish or arrange to have furnished to Provider, at no charge, any space,
equipment andfor electrical power required by Provider to provide any Service under this
Agreement at the points of termination of such Service, as specified in a Service Order, shouid
those points be located on premises of Customer or of ils end user(s). Customer shali make all
necessary arrangements in order that Provider will have timely access to such space at reasonable
times and to the extent reasonably required by Provider for installing, inspecting, repairing and/or
removing equipment and facilities of Provider, Provider shall have no right to place equipment or
facitities in space owned or confrolled by Customes or its end user{s) without the prior consent of
Customer, which consent shall not be unreasonably withbeld, conditioned or delayed. Provider
shall not incur any liability of any kind for any delays or inability to instali a Service hased on acts
or omissions of Customer. If Provider is not able to obtain on reasonable terms and conditions, as
determined by the Provider, any right of way, easement, permit, or license, including pole
attachment rights, required for the instalation or pravision of the Setvice, Provider may terminate
the portion of the Service Order applicable to such Service upon notice fo Customer and with no
further obligation to Customer.

Customer agrees to allow Provider to remove all equipment and facilities from Customer's
premises: (i) upon termination or expiration of this Agreement (or after termination of Service in
connection with which the faciliies were used in the case of Service Orders that continue heyond
the Term); and (ii) for repair, replacement or otherwise as Provider may determine is necessary,
but Provider shall use reasonabie efforts to minimize disruptions to Service caused thereby. Atihe
time of such removal, such equipment and facilities shall be in the same condition as when installed,
reasonable wear and tear excepted, Customer shall promptly and equitably reimburse Provider for
any damage 1o, or the cost of repair of, any equipment or facilities not in such condition.

As between Provider and Customer, all equipment and facliities provided by Pravider shall be and
remain its persenal property at all times during the Term. At Provider's request, Customer shall
prominently affix identifying plates, tags, or labels on any such equipment and facilities showing
the ownership interest of Provider and shall not tamper with, remove or conceal such identifying
plates, tags or labels. In addition, Customer shall, from tirme to time, take additional actions and
execute and deliver such further documents as Provider may reasonably request in order o
confirm and protect Provider's fitle to and ownership of any such eguipment or facilities.
Customer shall reimburse Provider for any damages to Provider's equipment of facilities caused
by: (i) any improper use of, or breach of this Agreement with respect to, any such equipment of
faciliies by Customer, its employees, agents or end users; (i) improper use of Service by
Customer, its employees, agents or end users; {iif) malfunction of any equipment or facilities not
providad by Provider and used by Customer or GCustomer's employees, agents, of end users in
connection with any Service provided hereunder; or {iv) by fire, theft or other casualty on the
premise of Customer (or of its agents or end users). Upon reimbursement for any such damages
and al Customer's expense, Provider will cooperate with Customer in prasecuting a claim against
the person or entity causing such damage, and Customer shall be subrogated to the right of
recovery of Provider for such damages to the extent of Customer’s paymernt. In the event
Customer causes damage to facitities or equipment other than that owned by Provider, and such
facilities or equipment are physically, optically and/or electrically associated with those of the
Provider, Customer shall reimburse the owner for, and indemnify and hold Provider harmless
from any and alf claims arising from, damage to any such facilities or equipment.

5. PAYMENT TERMS: :

5.1. Service Charges. Customer shall pay all monthly fees and non-recurring charges (e.g., installation
chargas, consteuction fees, extended demarcation fees, facility entrance fees, cross-connect fees
andlor expedite feas) (“Charges™) at the rates set forth on each Service Order promptly, and in
any eveni within thirty (30) days after the receipt of the invoice by Customer therefor. Any Charges
that are not paid as set forth herein shall be subject to an interest charge on delinguent amounts
at the rale of 1 1/2% per month or the maximum lawful rate allowable under appficable taw,

whichever Is lower.




5.2, Credil, Advance Payments and Deposlts. Custorner shall provide Provider with credit information
as requested, and delivery of Service is subject to Provider's credit approval in its sole discretion,
Provider may require Customer to make an advance payment before Service Is provided. Any
advance payment witl be credited to Customer's Initiat invoice. Provider may, at any time during
the Term as a condition to Provider's acceplance of any Sarvice Order or as a condition to
Provider's continuation of Service, also require Gustomer to: (i) make a deposit; {il} provide a letter
or credit from a commercial bank or trust company acceplable to Provider; or {iii} provide another
assurance of payment acceptable to Provider (2 "Deposit” or “Credit Assurance”). The
Deposit/Credit Assurance will not exceed Customer’s esfimated Service Charges for three (3)
months of Service). Al such time as the provision of Service to Customer is terminated, the amount
of any cash Deposit wilt be credited to Customer's account and any credit balance which may
remain will be refunded, together with any interest on such cash Deposit at the prevailing rate
required by faw.

5.3. Additional Charges. Any applicable federal, siate, local or foreign use, excise, sales, gross
receipts or privilege taxes, charges or surcharges (however designated), value-added and other
taxes, duties or similar liabilities, chargeable to or against Provider because of Service provided
to Customer shall be charged o and payable by Customer in addition to the Service Charges;
provided, however, if Cuslomer believes it is exempt from any such taxes, Customer will provide
Provider with an exemption certificate evidencing such claimed exemption. Customer shall
indemnify, defend and hold harmless Provider against any damages, losses, claims or judgments
arising out of any exemplion claimed by Customer, including, withoul limitation, any liens,
aitachments, fines or penalties. If any entity other than Provider imposes charges on Provider
because of Service provided to Customer, such charges shall be charged to and payable by
Customer in addition to the Service Charges.

5.4. Disputed Bills. In the event that Customer disputes any portion of a Provider invoice, Customer
must pay the undisputed portion of the invoice as of its Due Date and submit a written claim for
the disputed amount. All claims must be submitted to Provider within sixty (60) days from the Due
Date of the invoice that includes the disputed amount. If Customer does not report a dispute with
respect to an invoice within the sixty (60) day-period, Customer is deemed to have waived its
dispute rights for that invoice and to have agreed to pay that invoice. If Customer has provided
sufficient detail for investigation of the dispute, Provider will use reasonable efforts to resolve and
communicate its resolution of the dispute within thirty (30) days of its receipt of the dispute notice.
If the dispute is resolved in Provider's favor, any amounts to be paid by Customer shall be subject
to the late payment charges under Section 5.1 retroactive fo the Due Date of the disputed invoice
and payable by Customer on the next Due Date. Disputed amaounts resofved in Customer’s favor
shall be credited on Customer's next invoice.

6. DEFAULYT AND REMEDIES:

6.1. Default. A "Default” shall cccur under this Agreement upon: (i) Customer's failure to pay any
invoice and such failure remalns uncorrected for ten (10) days after recaipt of written nofice that g
payment is past dug; (i) Customer's failure to pay any advance payment or Deposit or to provide
any Payment Assurance when due; (iiiy Customer’s insolvency, apparent inability to pay debts as
they become due, or any filing of bankruptcy by or against Customer or a general assignment for
the benefit of its creditors; (iv) Customer's violation of any applicable laws, statutes, ordinances,
codes or other legal requirements with respect to any Service that are not remedied within ten (10)
days after written notice thereof (or such shorler period as may be required by law); or (v} either
party fails to perform or observe any material term or condition of this Agreement and such failure
remains uncured for mare than thirty (30) days from the date of the non-breaching party’s written
notice thereof.

6.2. Remedies Following Defauli.

Upon a Default by Provider affecting any Service Order(s), Customer may terminate the affected
Service Order(s) if the Default is not cured after the required notice and thirty (30)-day cure period




set forth herein by providing written notice of termination to Provider not less than five (5) business
days following the expiration of such cure period.

Upon any Default by Gustomer of this Agreement not cured after expiration of any applicable notice
and/or cure period set forth herein, Provider may, in its sole discretion and without waiving any
other rights or remedies avaitable to it, do any or all of the following: (i) suspend Service to
Customer {either completely ot only with respect to any affected Service Order) or the processing
Service Orders until such time as Customer has corrected such noncompliance, including paying
any amounts owed hereunder; (i) terminate Service (either completely or only with respect to any
affecied Service Order) or this Agreement; andfor (iii) apply or enforce any Deposit/Payment
Assurance andfor enforce any security interest pravided by Customer. {f Provider suspends
Service pursuant to this Section, in addition to any other charges due hereunder, Customer shall
pay Provider any reconnection fees or other costs imposed on or incurred by Provider to reconnect
Service. If Customer fails to cure any Customer Default within any applicable cure period provided
herein, Customer shall be deemed to have cancelled Service for the purposes of Section 7 and
shall remain liable for ail earty cancellation charges applicable to the Service. During any temporary
suspension, and upon any termination of Service in accordance with this Section, no Service
Interruption (as defined in Section 8) shall be deemed to have vocurred for the purposes of this
Agreement.

TERMINATION FOR CORNVENIENCE: If Customer cancels a Service Order with a one-year term at
any time during that term, Custormer shall pay, as liquidated damages and not as a penatty, an amount
equal to one hundred percent (100%) of the remaining Service Charges for the unexpired portion of
such twelve (12) month period. For Service Orders in which the stated term is more than one {1} year,
Customer shall pay the aggregate amount of all Service Charges that woutd be due for the temainder
of the first three {3) years of the term plus one-half of the aggregate amount of the Service Charges
that would be due for the term remaining under the Service Order subsequent to the third year. The
cancellation charges payable hereunder are in addition to all other amounts due hereunder for Service
provided prior to the Cancellation Date of the Service Order, including, without limitation, instafation
charges, construction fees, extended demarcation fees, facility entrance fees, cross-connect fees
andfor expedite fees. Pravider may ferminate the Agreement without cause upon 30 days prior written
notice to Customer, in which case a pro-rata refund of the Service Charges paid by Customer for that
Term shall be made.

Unless specifically permitted above, termination under this Section 7 does not entitle Customer to any
refunds or relieve Customer from the obligation to pay all amounts due and payable to Provider.
Customer's other obligations under the Agreement, including but not limited to those under Section
3.3 and 13.13, shall survive to the extent necessary to ensure their full performance.

ALLOWANCE FOR INTERRUPTION OF SERVICE:

8.1. Service Interruption. An "Interruption” means any two (2) second interval with a complete

interruption of transmission or a bit error rate worse than 1 x 1079 for a particular corsmunications
path for a Service. In the case of dedicated Internet access, customer co-location, or other peering
arrangements, this allowance applies only to facilifies and cross-connects provided and mohnitored
by Provider. Both Provider and Customer agree to promptly worlk in a cooperative manner to
identify the causes of any Service Interruptions, and Provider agrees to promptly take
commercially reasonable steps o restore Service upon being made aware of any Service
Interruption; provided, however, in no event shall any Service Interruption be an event of Default
by Provider under this Agreement.

8.2. Credil Allowance. Unless otherwise siated in any applicable Service Order or for other reasons
stated herein, in the case of any Service Interruption, Customer shall be entitled to a credit
allowance for the period of Service Interruption as follows: No credit shall be allowed for any
Service Interruption of one (1) hour or less. For Service Interruptions of greater than one (1) hour,
Customer shall be credited at the rate of 171440 of the Sesvice Charges (as specified in the Service




8.3,

8.4,

8.5

Orger) applicable to the Service which is subjact to the Service Interruption for each hatf-hour or
major fraction thereof that a Service Interruption continues; provided, however, the maximum
credit for all Service Interruptions during any thirty (30} day period shall not exceed the Service
Charges due Provider from Customer for such period. Each Service Interruption is to be measured
from the time Customer notifies Provider that a Service Interruption has occurred to the time of
restoration of Service, as delermined by Provider.

When Service provided by Provider includes more than one communication path, the Service
Interruption allowance applies onty to the path interrupted.

Routine Maintenance. System maintenance normally will not resuit in Service Intersuptions. In the
avent that system maintenance should reguire a Service Interruption, to the extent practicable,
Provider shall use reasonable efforts to perform system maintenance during non-peak hours
{midnight to 6:00 a.m.), or at other times after prior notification to Customer.

Emergency Maintenance. Provider reserves to right to perform emergency maintenance on is
system, network, equipment or facilities at any time and, to the extent practicable, will provide
Customer with prompt notice thereof,

Limitations on Allowances. No credit allowances for Service interruptions shall be made for
Service Interruptions arising from or relating to: (iy any acts or omissions of an entity other than
Provider, including, but not limited lo, Customer, Customer's agenis, empioyees, end users or
other service providers connected to Pravider's Services, sysiem, network, equipment or facilities;
(ity Customer's honcompliance with this Agreement; (iii) any emergency of routine maintenance;
any failure of any Off-Net Service (including, without limitation, any non-Provider equipment or
facilities used in connection with the affected Service); (v) any peried in which Provider is not given
full access {o its equipment or facilities for the purpose of investigating and correcting a Service
Interruption; (vi) any period in which Customer continues to use Service on an impaired basis or
releases Service o Provider for maintenance purposes or for implementation of a Customer
Servige Order; ar (vil) circumstances or causes beyond Provider's reasonable control as described
in Section 13.1 below.

0. WARRANTIES; LIMITATION OF LIABILITY:

9.1.

9.2,

9.3,

Exclusion of Warranties. THE WARRANTIES EXPRESSLY SET FORTH IN THIS AGREEMENT
CONSTITUTE THE ONLY WARRANTIES WITH RESPECT THIS AGREEMENT AND SERVICE
PROVIDED HEREUNDER, SUCHWARRANTIES ARE IN LIEU OF ALL OTHER WARRANTIES,
WRITTEN OR ORAL, STATUTORY OR CONTRACTUAL, EXPRESS OR IMPLIED, INCLUDING,
WITHCUT LIMITATION, THE WARRANTY OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE OR FOR A PARTICULAR USE OR NON-INFRINGEMENT.

Limitation of Liability,. NOTWITHSTANDING ANY CONTRARY PROVISION HEREIN,
PROVIDER'S TOTAL AGGREGATE LIABILITY ARISING OQUT OF THIS AGREEMENT,
INCLUDING, WITHOUT LIMITATION, ANY DELAYS IN INSTALLATION, COMMENCEMENT OR
RESTORATION OF SERVICE, MISTAKES, ACCIDENTS, OMISSIONS, SERVICE
INTERRUPTIONS, ERRORS OR DEFECTS IN TRANSMISSION IN THE PROVISION OF
SERVICE, SHALL NOT EXCEED THE AMOUNT OF THE CREDIT ALLOWANCE, iF ANY,
AVAILABLE UNDER SECTION 8. WITHOUT LIMITING THE FOREGCING, PROVIDER SHALL
HAVE NO OBLIGATION TO PROVIDE ALTERNATIVE ROUTING WITH RESPECT TO ANY
SERVICE PROVIDED PURSUANT TO THIS AGREEMENT. IN NO EVENT SHALL PROVIDER
BE LIABLE FOR ANY LIABILITIES (AS DEFINED BELOW) ARISING OUT OF THE FAULT OF
FACILITIES OR EQUIPMENT UTILIZED BY CUSTOMER, OR ITS AGENTS,
SUBCONTRACTORS, INDEPENDENT CONTRACTORS OR ANYONE ACTING ON BEHALF
Of CUSTOMER OR FOR ANY ACT OR OMISSION OF CUSTOMER IN FURNISHING 1TS
SERVICES TO OTHERS.

No Conseguential Damages. IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER
ORTO ANY THIRD PARTIES FOR ANY INDIRECT, SPECIAL, INCIDENTAL, CONSEQUENTIAL
OR EXEMPLARY DAMAGES RELATING TO OR ARISING FROM THE PROVISION OF
SERVICE TO BE PROVIDED UNDER THIS AGREEMENT, OR OTHERWISE RELATING TO




THE PERFORMANCE BY EITHER PARTY OF ITS OBLIGATIONS UNDER THIS AGREEMENT,
INCLUDING, WITHOUT LIMITATION, DAMAGES BASED ON LOSS OF REVENUES, PROFITS,
BUSINESS INTERRUPTIONS OR BUSINESS OPPORTUNITIES, WHETHER OR NOT
PROVIDER OR CUSTOMER HAD OR SHOULD HAVE HAD ANY KNOWLEDGE, ACTUAL OR
CONSTRUCTIVE, THAT SUCH DAMAGES MIGHT BE INCURRED.

10. INDEMNIFICATION:

10.1 Indemnification. Gustemer agrees to indemnify Provider, its affiliates, successors and
assigns, and their memberts, shareholders, directors, officers, and employees ("Provider
indemnified Persons”), and hold them harmless from, any loss, cost, damage or expense
(including, without limitation, attorneys' fees and expenses) relating to or arising out of any claims,
lawsuits of actions (“Claims”} resulting from Customer’s use of any Service, or any feature of any
Service, or any network, newsgroup or service to which Provider provides access. Without limiting
the generality of the foregoing, Customer specifically indemnifies the Provider Indemnified
Persons against Claims relating to Customer's failure to obtain necessary Music Performance
Rights. Subject to the terms and conditions of this Agreement, each party (“Indemnitor”) agrees
to defend, hold harmless, and indemnify the other parly, its employees, directors, officers and
agents ("Indemnites(s)") from and against all claims, actions, damages, and/or liabifities, together
withh any and all losses, fines, penalties, costs, and expenses, including, without limitation,
attorneys’ fees and expenses or penalties imposed by governmental entities (collectively, the
" iabilities") proximately caused by the gross negligence or willful misconduct of Indemnitor, or
of Indemnitor's directors, officers, employees and agents, in the performance of indemnitor's
obligations under this Agreement; provided, however, that indemnitor's liability to an Indemnitee
under this Section shall be reduced to the extent, and in the proportion, that such Liabilities have
heen proximately caused by any Indemnitee’s negligence, gross negligence, o willful misconduct.

10.2. indemnification Procedures. With respect to third-party claims, the following procedures
shall apply:

Promptly after receipt by any entity entitled to indemnification under this Section 10 of notice of the
commencement or threatened commencement of any civil, criminal, administrative, or investigative
action or proceeding involving a clalm in respect of which the indemnitee will seek indemnification
pursuant fo any such Section, the Indemnitee shall notify the Indemnitor of such claim in witing.
No failure to so notify an Indemnitor shali relieve it of its obligations under this Agreement except
io the extent that it can demonstrate damages attributable to such failure. Within fifleen {18)
business days following receipt of written notice from the Indemnitee relating to any claim (but in
no event later than five (5) business days prior o the due date of any answer or other papers
required to be filed in response to a complaint, petition or other papers fited by the third party that
initiated the action proceeding), the Indemnitor shall notify the Indemnitee in writing if the Indemnitor
elects to assume controt of the defense and settlement of that claim (a “Netice of Election’).

if the Indemnitor delivers a Notice of Election relating to any claim within the required notice period,
the Indemnitor shall be entitled to have sole control aver the defense and settlement of such claim,
provided that: (f) the Indemnitee shall be entitled to participate in the defense of such claim and 0
employ counsel at its own expense to assist in the handling of such claim; and (ii) the Indemnitor
shalf obtain the prior written approval of the Indemnitee bafore entering into any settlement of such
claim or ceasing to defend against such claim. After the Indemnitor has defivered a Notice of
Election relating ta any claim in accordance with the preceding paragraph, the Indemnitor shall not
be liable to the Indemnilee for any legal expenses incurred by the Indemnitee in connection with
ihe defense of that claim. In addition, the Indemnitor shall not be required o indemnify the
Indemnitee for any amount paid or payable by the Indemnifee in the setilement of any claim for
which the Indemnitor has delivered a timely Notice of Election if such amount was agreed to without
the written consent of the Indemnitor,

If the lndemnitor does not deliver a Notice of Election relating 1o any ctaim within the required notice
period, the Indemnitee shall have the right to defend the clalm in such manner as it may deem
appropriate, at the cost and expense of the Indemnitor. The Indemnitor shall promptly reimburse
the Indemnitee for all such cosis and axpenses.




11,

12.

13.

INSURANCE: Both parties shall procure Commercial General Liability and, if necessary, Commetcial
Umbrella Liability insurance, including, but not limited to contractual liability coverage from an thsurer
reasonably salisfaciory to the other party, in the amount of at least One Milfion Dollars ($1,000,0600.00)
each occurrence. Both parties shall provide Certificates of Insurance for such insurance to the other
party within ten {10) days after the Effective Date of this Agresment.

MATERIAL CHANGE IN LAW: [ the Federal Communications Commission, a state Public Utility or
Service Commission, a court of compeatent jurisdiction or other governmental entity issues a iule,
regulation, faw, order or decision that has the etfect of canceling, changing or superseding any material
term or provision of this Agreement (collectively, "Regulatory Requirement”), then this Agreement will
be deermed modified i such a way as the parties mutually agree is consistent with the form, intent and
purpose of this Agreement and is necessary fo comply with the Ragulatory Requirement. if the parties
cannot agree to modifications necessary o comply with a Regulatory Requirement within thirty (30)
days after the Regulatory Requirement is effective, then either party may terminate this Agreement
and/or any Service Order impacted by the Regulatory Requirement eifective as of the date of notice by
providing written notice to the other party.

MISCELLANEQUS PROVISIONS:
13.1. Force Majeure. Neither party shalt be liable for any failure of performance hereunder due

to causes beyond its reasonable conirol, including, but not limited to, acts of Gad, fire, explosion,
vandalism, cable cuts, storms or other similar catastrophes; any law, order, regulation, direction,
action of request of the United States government, or of any other government, including state
and local governments having jurisdiction over either of the parties, or of any department, agency,
commission, court, bureau, corporation or other instrumentality of any one or more of said
governments, of of any civil or mifitary authority; national emergencies; acts of terrorism,
insurrections, riots, wars, or strikes, lockouts, work stoppages or other labor disputes or difficulties.
Notwithstanding anything to the contrary set forth herein, Customer agrees that payment
obligations for Services provided hereunder shalt be absolute and not subject to delay due to any
event of force majeure.

13.2. Unanticipaled Barriers to Construction. The provisioning of services o a customer may
require construction of new facilities or augmentation of existing facilities. In the event Provider
encounters unanticipated barriers o this construction or augmentation that could not be
reasonably anticipated or estimated in advance of construction, including but not limited to rock
formations, costs assoclaled with drilling into rock, excessive whility make-ready worlk, and pole
replacement, Provider will as soon as possible, but in no avent later than five (8) days from its
discovery of the unanticipated barrier to construction present a proposed revised amount for
special construction al the site in question that reflects the estimated additional costs that will be
incurred for which it will seek reimbursement prior to performing additionat work in the form of a
sevised Service Order. Customer will then have five (5) days to determine whether it will agree to
the revised Service Order. Once the Parties have agreed and executed a revised Service Order,
construction activities shall resume. if the parties cannot agres 10 an acceptable alternative
revised Service Order, Provider may terminate the agreement.

13.8. Assignment. Customer shall not assign or transfer its rights or obligations under this
Agreement without the prior written permission of Provider, which consent shall not be
unreasonably withheld. Any act in violation of the foregoing shall be nulf and void; provided,
however, thal any such act shall not relieve the Customer of its obligations under the Agreament,
Provider may assign the Agreement or delegate any or all of its duties under the Agreementito a
subsidiary or related company at any lime.

13.4. Licensing. No ficense, under patenis or otherwise, is granted by Provider to Customer oy
shall be implied in Customer's favor with respect to any circuit, apparatus, system or method used
by Provider in connection with any Service provided under this Agreement.
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Notwithstanding the foregoing, any Provider software provided to Customer 1o enable Customer
to connect o Provider Is licensed, not sold, to Customer for its use only under the Agreement.
Customer may make one copy of the Provider software solely for backup purposes. Provider
software is protected by United States copyright law. Customer may not disiribute copies of the
Provider software 1o others; electronically transfer the Provider software; decompile, reverse
engineer, or otherwise reduce the Provider software 1o a human-perceivable form; or modify,
adapt, transiate, incorporate into ather works, rent, loan, resell, distribute or create derivative
works based on the Provider software or any part thereof. Upon expiration or termination of the
Agreemerd, Customer shall either return the Provider software to Provider or destroy it. Software
of third parties is subject to separate license agreements.

13.5. No Joint Undertaking. Notwithstanding any other provision of this Agreement, this
Agreement applies only to Services provided to Customer, and does not constitute the joirt
undertaking with Customer for the furnishing of any service to Customer’s end users, MNane of the
pravisions of this Agreement shall apply or extend directly to the Customer's end users, Provider
does not undettake to ransmit messages or offer any telecommunications services to end users
under this Agreement. Provider shall be responsible only for the installation, operation and
malntenance of its facllities used in providing Service, as specified herein.

13.6. Limitations on Benefits of Agreement. [ is the explicit intention of the parties hereto that
no person or entity other than the parties hereto is or shall be entitled to bring any action fo enforce
any provision of this Agreement against either of the parties hereto, and that tha covenants,
undertakings, and agreements set forth in this Agreement shall be solely for the benefit of, and
shall be enforceable only by, the parties hereto or their respective successors and assigns as
permitted hereunder. '

13.7. Publicity. Neither party may use the name, logos, trademarks, service marks or other
proprietary identifying symbols of the other parly in any press release, public stalement,
advertising, signage, markeling materials or other publicity materials in any medium without tha
other pariy's prior written cohsent. ' :

13.8. Confidentiality. As used in this Agreement, Confidential Information means infarmation not
generally known to the public, whether of a technical, business or other nature, that is disclosed
as a rasult of the parties’ communications and discussions, and that should reasonably have been
undersfood by the receiving party to be proprietary and confidentiat to the disclosing parly because
of legends or other markings, the circumstances of disclosure or the nature of the information itself.
The pariies agree that a disclosing party's Confidential Information, in either wrilten, oral,
electronic or other form will not be: (a) used by the receiving parly for any purpose other than the
performance of such party’s obligations under this Agreement, or {b) disclosed by the receiving
party either directly or indirectly by any means o any third person(s) without the express written
permission of the disclosing party, unless otherwise required by governing authority or law.
Notwithstanding the foregoing, Custemer hereby consents to the release of information relating to
its recurring monthly charges under this Agreement to individuals or entities involved in referring
Customer to Provider (a "Lead Provider”). This information will be used solely for the purpose of
calculating the referral fee fo be paid to the Lead Provider. The Lead Provider shall not be
considered a party to this Agreement.

13.9. Order of Precedence. In the event of any ambiguity andfor inconsistency between this
Agreement and any governmental authority order covering any Services provided under this
Agreement, the following descending order of precedence will control: (i) any tariff of Provider
governing delivery of Service by Provider, and use of Service by Customer under this Agreement;
(i) this Agreement and any amendmenis thereto; and (iii) exhibits to this Agreement, including
Service Orders. No Service Order shall alter or amend the parties’ obligations under Sections §,
g, or 10 of this Agreement, unless the Service Order expressly modifies such Sections and such
alterations and amendments are countersigned by authorized officers of the parties.

13.10. Service Subject to Availabitity. The furnishing of Service is subject to the availability thereof
on a continuing basfs, and is limited to the capacity of Provider to provide Service as well as the
capacity which Provider may obtain from other carriers (o furnish Service from time fo time as
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required at the sole discretion of Provider. Whenever transmission capacity provided by Provider
under this Agreement is connected to facilities provided by another person or entity, the
regulations, terms and charges of such other person or entity shall apply for the facilities provided
by such other person or entity. Nothing in this Agreement shall be construed to obligate Customer
to submit, or Provider to accept, Service Orders.

13.11. Waiver. The faflure of sither party to give notice of Default of to enforce or insist upon
compliance with any of the terms or conditions of this Agreement, the waiver of any term or
condition of this Agreement, or the granting of an extension of time for performance, shafl not
constitute the permanent waiver of any term or condition of this Agreement, and this Agreement
and each of its provisions shall remain at all times in full force and effect until modified by the

parlies in writing.

13.42. Altorneys’ Fees. In the event suit is brought or an attorney is retained by any party to this
Agreement to enforce the terms of this Agreement, to collect any amounts due hereunder, or {o
collect money damages for breach hereof, the prevailing party shall be entitied to recover, in
addition to any other remedy, reimbursement for reasonable attorneys’ fees (including, without
fimitation, the allocable costs of in-house counsel), court costs, costs of investigation and other
related expenses incurred in connection herewith.

13.13. Amendments. No amendment, modification or discharge of this Agreement, and no waiver
hereunder, shall be valid or binding unless set forth In writing and duly executed by the party
against whom enforcement of the amendment, modification, discharge or waiver is sought.

13.14. Notices. All notices, demands, requests, or other communications which may be, or are
required to be, given or served, or sent by any party to any other party pursuant {o this Agreement
shall be in writing and will be deemed to have been duly delivered or given when: (i) delivered by
hand (with written confirmation of receipt) before 5:00 p.m. EST on a business day (or otherwise
on the next succeeding business day); (i) sent by facsimile before 5:00 p.m, £5T on a business
day for otherwise on the next succeeding business day) and a written confirmation of the
transmission is received by the sender; or (ili) the next business day after being deposited for
delivery with a nationally recognized overnight defivery service, such as Federal Express. All
written notices required under the Agreement shall be sent to the following:

To PROVIDER:

With a copy to:

To CUSTOMER:

Each party may designate by notice in writing a new address, to which any notice, demand,
request or communication may thereafter be so given, served or sent.

13.18. Severability. Except as otherwise provided for in this Agreement, Service provided by
Provider as set forth in each Service Order attached hereto is severable, and upon termination of
Service with respect to any Service Order, Services provided under other Service Orders shail
continue unaffected. Similarly, if any part or provision of this Agreement or any other agreement,
document or wiiting given pursuant to or in connection with this Agreement shall be invalid or
unenforceable under applicabie law, said par{ or provision shall be ineffective 1o the extent of such
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invalidity only, without in any way affecting the rematning parts or provisions of this Agreement
and the parties hereby agree to negotiate with respect to any such invalid or unenforceable part
or provision to the extent necessary to rendet the Agreement valid and enforceable.

13.16. Entire Understanding. This Agreement constitutes the entire understanding between the
parties herefo with respect to the fransactions contemplated herein, and it supersedes all prior oral
or written agreements, commitments or tnderstandings with respect to the matters provided for
heretn.

13.17. Binding Effecl. Subject to any provisions hereof restricting assignment, this Agreement
shall be binding upon and shall inure to the henefit of the parties hereto and their respective

successors and assigns.

13.18. Pronouns. Al pronouns and any variations thereof shall be deemed to refer o the
masculine, femining, neuter, singular or plural, as the identity of the person or entity may require.
13.19. Headings. Section and subsection headings contained in this Agreement are inserted for

convenience of reference only, shall not be deemed to be a part of this Agreement for any purpose,
and shall not in any way define or affect the meaning, construction or scope of any of the

13,20. Fxecution. To facilifate execution, this Agreement may be executed in as many
counterparts as may be required, and it shall not be necessary that the signatures of, or on behalf
of, each party, or that the signatures of all persons required to bind any party, appear on each
counterpart; but it shall be sufficient that the signature of, or on behalf of, each party, or that the
slgnatures of the persons required to bind any party, appear on one or more of the counterparts.
All counterparts shall collectively constifute a single agreement. It shall not be necessary in
making proof of this Agreement to produce or account for more than a number of counterparts
confaining the respective signatures of, or on hehalf of, all of the parties herato.

13.21. Choice of Law. This Agreement shall be interpreted in accordance with the substantive
" and procedural laws of the Commonwealth of Virginia. Each party hereby expressly and
irrevocably (i) submits to the jurisdiction of such courts for the purpose of any litigation as sei forth
above and irrevocably agrees to be hound by any final and non-appealable judgment rendered
thereby In conneclion with such litigation; and (i) waives, fo the fullest extent permitted by law,

any objection which it may have or hereafter may have to the laying of venue of any such litigation
brought in any such courl referred 1o above and any claim that any such litigation has been brought

in an inconvenient forum.

The undersigned parties have read and agree to the terms and conditions set farth in this Master
Services Agreement.

"Provider” “Customer Project Shutile

SHENTEL Communications LLC

Signature Signature

Name Name

Titlle - Title
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Adtachment 1

See attached Service Qrder

{Insert Seevice Qrder after this page)
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assignments/aliosations as necessary. Should that result in IP space that is not being used,
Provider will reclaim the space. Provider cannot guarantee the assignment of contiguous net
hlocks. ’

5.8. Customer must maintain proper reverse DNS records for all assigned or allocated addresses.

5.7, Customer will not be given address space for administrative convenience.

5.8, Provider assigns IPv6 nef blocks upon request. A single direct network will be assigned a /64, a
network with a routed connection will receive a /56. Any request for a /48 must explain why more
than 356 /64 blocks is nacessary.

5.9. Provider suppotts Provider Independent (Pl} space, which is required to multi-home with 1PvE;
however these /48 net blocks rmust be requested directly from ARIN.

5.10. Request for IP address space grealer than /27 may require additional customer documentation
and justification,

5.11. Additional information regarding ARIN is avallable at hiip/fwww.arin.nel/. Specific information on
ARIN Policies Is available at hitps:fwww.arin net/policy/nrpm.him

Security. Customer understands that Provider does not own or control the telecommunications lines or
facilities or other facilities to which it may provide access, excepl those specifically identified as belonging
to Provider. Accordingly, Provider shall not be responsible for userfaccess security. Provider shall not be
liabls for any inability, failure or mistake in detecting or identifying unauthorized or inappropriate network
aceass. If Customer detects an unauthorized disclosure if its 1Ds or passwords, it shall notify Provider
immediately.

Agreement to Pay Service Charges. Customer agrees to pay the Nonrecurring and Monthly Recuring
Charges set forth in the Service Order. Service Charges are independent of the amount of fraffic or systern
access by legitimate users at the Customer's location. The Service Charge may be affected by tariffs or
regulatory agencies and accordingly Provider reserves the right to change the Service Fee duting the
Initial Term or any Renewal Terms of the Agreement, Provider will give Customer 80 days prior notice of
any mid-term increase in the Service Fee. Customer agrees to pay lhe new Service Charge from and
after the effeclive date of the new Service Charge, unless Customer has terminated the Agreement in
accordance with the MSA. In the event Custormer extends the Agreement for an additional year, Customer
agrees {o pay tha then-current annual Service Charge,

Other Charges. Customer is responsible for (i) is own network charges incurred in accessing Provider,
and (ii} payment for any merchandise ot services it or its users order or obtains through the networks to
which Provider provides access. Unless otherwise set forth in the Service Order, Provider is providing
Customer only with Intemet access and is not in any way involved with, and specifically disclaims any
fiability for, product or service selection, purchase, payment, warranties, delivery, maintenance, or related
maitets.

Acceplable Use Policy. Customer agrees to abide by Provider's Acceplable Use Policy, found on its

discration.

15




Service-Specific Terms

in addition to the {erms of the Master Services Agreement ("MSA"), the following terms and
conditions shalt apply to the services identified below as indicated in each Service Order.

Terms and Conditions Specific to Infernet Access Services:

1. Dedicated Internet Access. Provider shall provision Custorner with (i} a link to the Provider's Point of
Pressnce (“POP") or other designated POP, by arranging for instaliation of the requisite faciiities to
Customer's site, and (i) routing 1o the Provider's Internet Peering Location(s). Unless otherwise agreed
by Provider in writing, Customer is responsible for providing necessary cabling, eguipment, and
manpower to distribute telecommunications facilities from the standard teico demarcation point ("demarc”)
to the Customer's equipment location, if necessary.

2. Relocating the Circuit. If Customer relocates (sometimes referred 1o as “"re-terminating”) the demarcation
paint of the circuit al Customer's premises used to provide access to Provider, Customer shall pay any
fees incurred by Provider in connection therewith. Provider shall not he responsible for any service
disruptions related to relocating the demarc.

3. Technical Suppor. Provider may provide Customer with fimited support on integration of the service inio
the Customer's network Provider shall monitor operation of the service belween the Provider's network
and the demarcation point a the Gustomer's premises. Customer is responsible for any administrative,
technical, emergency or suppor personnel at Customer's site necessary for dealing with Provider and for
providing, inslalling, and maintaining Customer’s own equipment,

4. Domain Name Service. Provider shall, at Customer's request, (i} provide primary or secondary domain
name service (INS) for one registered domain, DNS for additional domains or secendary DNS may be
requested, but Provider is under no obligation to provide. Provider disclaims all liabllity and responsibility
for any loss, damage, claim or expense arising out of or related to the regisiration of Customer’s domain
name, its usage In network registrations or directories, or the failure of any third parties to register or use
Customer's domain name. Notwithstanding any provision of this paragraph, Provider shall not be liable
to Customer for failing to oblain any specific domain name(s) requested by Cusiomer.

5. IP Address Allocation for Infermnet access agreements. Provider abides by the policies and regulations of
the American Registry for Internet Numbers (ARIN}). ARIN provides the IP space that Provider distributes
to its customers. In order for Provider 16 acquire IP address space from ARIN, Provider must follow
ARIN's policies for allocating assignments to its custorners and enforcing efficient utiization of alt 1P
addresses. For this reason, Provider's customers are required to justify their 1P requirernents in detail
utifizing the 1P Justification Form.

5.1. ARIN: ARIN requires all P assignments be documented via SWIP, RWHQCIS or with internal
dalabases, Provider ulilizes an infemal database for all assignments, except where SWIP
assignment is necessary. Large P address customers will also be required to maintain and provide
upon request a spreadsheet workshest of how their addresses are assigned internally. This will be
requested when additional IP space is requested by the customer via the 1P Justification Form.

5.2. Disclosure: All information disclosed to Provider during this process is confidentiat, with one
exception. If requested, Provider is required to provide ARIN with the same IP assignment
information provided by the customer. This information may be reguested when Provider requests
additional i space from ARIN For assignmaent {o customers.

5.3. Provider typically does not provide aggregate IPv4 allocations larger than /24, Customers
requiring allocations larger than /24 are encouraged to request space directly from ARIN,
Provider's standard assignment is a /29,

5.4. Provider typically does not provide allocations or assignmenis to customers who already have
direct alfocation(s) from ARIN.

5.5, Provider will not provide additional alfocations or assignments until all previous net blocks have
reached an 80% utilization rate. A usage figure of 80% must be achieved within 80 days after
allocation/assignment, or the addresses will he withdrawn. (80% usage is based on SWIP records
and a scan run against all assigned net bloclks).Provider reserves the right to change customer
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PILOT Agreement




PAYMENT IN LIEU OF TAXES AGREEMENT

s,

THIS AGREEMENT is made and entered into this the 3_ day of Octher , 2017,
by ROXUL USA Inc. (herein “Company 7); THE COUNTY COMMISSION OF
JEFFERSON COUNTY, West Virginia (hersin ihe “Commission™); the BOARD OF
EDUCATION OF THE COUNTY OF JEFFERSON, West Virginia (herein the “County
Board”); the SHERIFF OF JEFFERSON COUNTY, WEST VIRGINIA, (hercin  the
“Sheriff’); the ASSESSOR OF JEFFERSON COUNTY, WEST VIRGINIA, (heremn the
“Assessor”) and the RANSON CITY COUNCIL, West Virginia, (herein City of Ranson).

RECITALS

1. Company desires to develop a heavy industrial manufaciuring facility (the “Facility™) on an
approximately one hundred and thirty acre (130) acre parcel of land (the “Land™) located in the
City of Ranson, Jefferson County, West Virginia, and more particularly described in Exhibit A
attached hereto and made a part hereof, which Land may be purchased by Company pursuant io
a leiter of intent it holds.

2. The Land and the Facility, and the cost of equipping the Facility, including the acquisition
and installation of new machinery and equipment therein (the “Equipment), are collectively
referred to herein as the “Projeci”).

3. Pursuant to this Agreement legal title in the Project will be acquired by JCDA  from
Company for JCDA to hold starting with the conclusion of the construction period which is
cxpected to be three (3) years from Company’s acquisition of the Land, subject to a repurchase
option reserved by Company.

4. Also pursuant fo this Agreement, the Project will be leased by JCDA back to Company
pursuant to a Lease Agreement to be entered into upon completion of construction of the Project

( “the Lease™),

5. Pursuant o the Lease, Company will be required to pay, as additional advance rent, all costs
in connection with the acquisition and construction of the Tacility and the installation of the
Equipment, which additional advance rent will be paid by Company’s remittance divectly to the
coniractors and vendors of such sums it may owe them for providing the same.

6. During the term of the Lease, JCDA will own the real and personal property which comprises
the Project, subject to the Lease and other rights and interests aforesaid.

7. Pursuant to the Lease, title to any property constituting improvements, vepairs, alterations,
renewals, substitutions and replacements of, and additions and appurtenances fo, the Project or
any parl thereof, when made or installed in or about the Project shall, subject to the Lease and the
other rights and interests, immediately become vested in JCDA without further action on its patt.




8. During the term of the Lease, JCDA’s frechold interest in the real and persenal property
which comprise the Project, and which is covered by the Lease, will be, by law, exempt from ad
valorem properiy taxes.

9. Company has agreed to make payments of cerlain amounts in lieu of ad valorem property
taxes and the Commission, the County Board and City of Ranson have agreed to the acquisition,
construclion and equipping of the Project.
i
NOW, THEREFORE WITNESSETH, for and in consideration of the mutual covenants
and agreoments herein contained, and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

ARTICLE
REPRESENTATIONS AND WARRANTIES, ETC.

Section 1.01. Commission Representations, Warranties, Agreements and Findings.

The Commission hereby eepresents, warrants, agrees, finds and confirms its findings that:

(a)  The Commission is a public corporation, acting on behalf of the County of
Jefferson, a political subdivision of the State of West Virginia (the “State”), validly created and
existing under the Constitution and laws of the State, and i3 authorized and empowered by the
provisions of the Constitution and laws of the State to enter into this Agreement,

(b)  The Commission has found, and hereby finds, that the agrecments herein
contained and the consummation of the transactions in conncetion herewith will promote the .
public interest and public purposes by, among other things, providing certainty and soundness in
fiscal ptanning and promoling the present and prospective prosperity, health, happiness, safety
and general welfare of the people of Jefferson County.

(©) The execution of this Agreement and the consummation of the transactions in
connection herewith and therewith, have been approved by the Commission at one or more duly
called and constituted meetings, throughout which quorums of duly elected, qualified and acting
members of the Commission wers present and acting, The Commission's agreement to the
acquisition, consteuction and equipping of the Project and ils authorization for the execution of
this Agreement are embodied in a Resolution adopted on August 3, 2017,

Section 1.02.  County Board Representations, Warranties, Agreements and Findings.

The County Board hercby represents, warrants, agrees, finds and confirms its findings
that:

(2) The Counly Board is a public corporation of the State of West Vieginia and has
the power and authority to enter into the transaction contemplated by this Agreement,

(b}  The Counly Board has found, and hereby finds, that the agrecments herein
contained and the consummation of the tzansactions in connection herewith wiil promote the
public interest and public purposes by, amoug other things, providing certainty and soundness in
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fiscal planning and promoting the present and prospective prosperity, health, happiness, safety
and general welfare of the public school students in Jefferson Couniy.

()  The agreement 1o the acquisition, construction and equipping of the Project, and
{he authorization for the execution of this Agreement, by the County Board are embodied in a
Resolution adopted on _ it 15 . 2017

Section 1.03. Sheriff Representations. Warranties, Agreements and Findings.

The Sheriff hereby represenis, warranls, agrees, finds, and confirms his findings that:

()  Pursuant to W.Va. Code §§ 11A-1-1 et. seq., he is the officer responsible for
collecting ad valorem propeity taxes levied in Jefferson County, West Virginia, and for
disbursing the paymenis provided for in this Agreement.

(b)  The Sheriff has the power to enier into this Agreement and to cary out his
obligations hereunder.

(c) To the knowledge of the Sheriff, no consent, or authorization of, or filing,
registration or qualification with, any governmental or public authority on the part of the Sherifl
is required as a condition precedent to the execution, delivery or performance of this Agreement
by the Sheriff or as a condition precedent to the performance by the Sheriff of his duties

contemplated hereby.

Qection 1.04. Assessor Representations. W arranties. Agreements and Findings.

The Assessor hereby represents, warrants, agrees, finds, and confirms his findin gg that:

(a) Pursuant to W.Va. Code § 11-3-1 et seq., he is the officer responsible for
assessing properties in Jefferson County, West Virginia, for ad valorem propeity (ax purposes.

(b)  The Assessor has the power to enter into this Agreement and fo carry out his
obligations hereunder.

(c) To the lknowledge of the Assessor, no consent, ot authorization of, or filing,
registration or qualification with, any governmental or public authority on the part of ihe
Assessor is required as a condition precedent to the execution, delivery or performance of this
Agreement by the Assessor or as a condition precedent to the making of the findings by the
Assessor of the matlers regarding the assessment of property for taxation purposes contemplated

hereby,

Seetion 1.05. City of Ranson Representations, Warranties and Agreements.

The City of Ranson hereby represents, warrants, agrees, finds and confirms its findings
that:

(a) The City of Ranson is a public corporation, acting on behalf of the County of Jefferson, a
political subdivision of the State of West Virginia (the “State™), validly created and exisling




* ander the Constitution and laws of the State, and is authorized and empowered by the provisions
of the Constitution and iaws of the State to enter into this Agreement.

(b The City of Ranson has found, and hereby finds,. that the agreements herein contained
and the consummation of the transactions in connection herewith will promote the public inferest
and public purposes by, among other things, providing certainty and soundness in fiscal planning
and promoting the present and prospective prosperity, health, happiness, safety and peneral
welfare of the people of Jetferson County,

{c) The execution of this Agreement and the consummation of the fransactions in connection
herewith and (herewith, have been approved by the Ranson City Council at one or more duly
calted and constituted meetings, throughout which quorums of duly elected, qualified and acting
members of the Ransen City Council were present and acting. The Ranson City Council’s
agreement to the acquisition, construction and equipping of the Project and its authorization for
the execution of this Agteement are cmbodied in a Resotution adopted on July 18, 2017.

Section 1.06. Company Representations, Warranties and Agreements.

Company represents, watrants and agrees that:

(a) It is a Delaware Corporation duly organized, validly existing and in good standing
under the laws of Delaware, and is duly qualified and authorized o conduct affairs or do or
(ransact business in the State of West Virginia, with full power and legal right to enter into this
Agreement and to perform its obligations hereunder. :

(b) The making and performance of this Agreement and all documents, agreements and
instruments in connection herewith, on Company’s part, are not prohibited under and have been
duly authorized in accordance with, and will naot violate the terms and provisions of, Company’s
organizing documents, and are not prohibited by, and will not violate or conflict with ar
constitute a default under, any statute, order, governmental rule or regulation, agreement,
instrument or document by which Company or any of its propertics are bound.

AD VALOREM PROPERTY TREATMENT OF THE
PROJECT DURING THE CONSTRUCTION PERIOD
AND WHILE JCDA LEASES IT TO COMPANY

Section 2,01, JCDA’s Frechold Interest i Property Comprising the Project_Shalf be Exempt
from Property Taxes. .

During the term of the Leass, the frechold interest of JCDA, in-all of the real and
personal property which comprise the Project, shall not be subject to any ad valorem propetty
taxes, the same being exerpt by operation of law.

A




Section 2.02. Leasehold Interest Assessed and Taxed at Nominal Value.

Except as described in this Section 2.02, the leasehold interest of Company created by the
[ease, and of any assignees or sub-lessees thereunder, shall be subject to assessment, and shall
be entered accordingly on the property books of Jefferson County, provided however, that the
assessed values of such interests shall be the nominal value of only One Dollar ($1.00) for each
such interest under the Lease or any sublease or interest thereunder, it being the understanding,
agreement and finding of the parties that: (i) the rents, to be paid under the Lease by Company
(which rents shall include, without timitation, sums sufficient to fully construct and equip the
Facility and all costs of maintaining and insuring the Project), constitute rental payments that
equal, or significantly exceed, fair market rental payments for such property during the entire
term of the Lease; (if) under the Leass, the leasehold interest of Company is not freely
assignable; and (iif) the Lease does not constitute a “hargain lease” to Company which would
" increase any assessment of the said leasehold interest above the said nominal value.

ARTICLE IIL

ACQUISITION AND CONSTRUCTION
OF THE PROJECT AND PAYMENT IN LIEU OF TAX

Section 3,01, Acquisition, Consteuction and Equipping of the I acility.

The Commission, County Board, and the City of Ranson each hereby agrees to the
acquisition, construgtion, and equipping of the Project pursuant to this Agreement, provided that
Company shall be solely responsible for such acquisition, construction and equipping of the
Project.

Section 3,02, Tax Exemption,

The Commission, Commission, the City of Ranson, and the County Board
recognize that under West Virginia law, all real and personal property owned by JCDA which is
part of the Project, is exempt from ad valorem property taxation.

Section 3.03. Payment in Ligy of Taxes,

Once actual, physical construction of the Facility is concluded and the Facility is
conveyed to JCDA, Company shall make only the payments in of licu of taxes in the amounts, if
any, shown on Attachment A, PILOT Payment Schedule attached hereto and made a part hereof,
during the period that this Agreement yemains in effect as provided in Section 4.02 below. The
amount of the payments duc under ihis Agreement will be based on increasing percentages of
esiimates of the faxes that would be imposed, as if the Facility wete fully taxable on its real
estale (starting with 0% for the first five years), and, after the first seven years, on the ad valorem
property taxes that would be imposed on the salvage value of the Equipment and any other
tangiblc personal property situate at the Facility, the taxable value of which to be determined by
multiplying the book value of the Equipment and other tangible personal property, determined
according to accounting standards applied by the Company in the maintenance of its regular
baoks of account for financial reporting purpose, by five percent (5%), and designated as
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“Qalvage Value,” and which taxes that would be imposed thercon being hereinafter designated as
“Equivajent Personal Property Tax,” all as shown in Attachment A, PILOT Payment Schedule,

Company hereby agrees to make cach annual payment in lieu of taxes, if and when
shown to be due on Attachment A, to the Sheriff who shall distribute cach such payment to the
Cominission, the City of Ranson and the County Board in proportion to the applicable combined
levy rales {including regular and special levies, 16 any), for each tax year during the term of this
Agreement in which such payments are made.

‘Section 3.04. Payment in Lieu of Tax Payable in Tnstallments,

Compaiy may pay each payment in lieu of tax payable under Subsection 3.03 in two
equal installments per year, the fiest installment of which shall be paid by each March | and the
second installment of which shall be paid by cach September 1, as shown on Attachment A, or
Company may pay the entire annual payment amount due in a particular calendar year on or
before March 1, provided hawever, that the final payment in licu of tax, shall be payable in full
on or before March 1 of the year in which that payment is duc.

Yeetion 3.05. Fvents of Defaults Remedies.

If Company shall fail to pay any payment in lieu of taxes to the Sheriff at the times and in
the amounts as preseribed herein, and such failure to pay continues for a period of 30 days after
written notice thereof has been sent to Company, then and in such event, the County
Commission may take whatever action at law or in equity may appeat necessaty or desirable to
enforce its rights, the rights of the County Board and the rights of the City of Ranson under this
Agreement, including, without limiting the generality of the foregoing, immediately terminating
this Agreement, conveying the Project to (‘ompany and causing the assessment and collection by
the Assessor and Sheriff of ad valorem taxes thereon. The County Commission shall nol be
obligated to do any of the acts hereinabove authorized, but, in the event that the County
Commission elects to do any such act, all costs and expenses incurted by the County
Commission in doing any such act shall be owed by Company hereunder. No delay or omission
to exercise any right or power accruing upon any defanit shall impair any such right or power or
shall bo construed to be a waiver thereof, but any such right and power may be exercised from
time (o time, as often as may be deemed expedient.

GENERAL AND MISCELLANEOUS PROVISIONS

Each party wiil bear its own respective legal and other costs and expenses associated
with this Agreement and all documents, instruments and agreements in connection herewith, and
the consummation of the transactions st forth herein and therein.

Section 4.02. Term of This Agreement,

Unless tegminated sooner by the express provisions hereof, this Agreement shall remain
in effect for (a) a period of nine (9) years from the date Company completes construction of the
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Facilily, (b) for the entire term of the Lease, and any renewals thereof, or (¢) until the date that
this final payment in lieu of tax is paid, in accordance with Attachment A, whichever is the
shortest pericd of time. Until the first tax year as to which the JDCA holds titte to the Facility
and, then, beginning with the first tax year after to termination hereof, and as to which JCDA
does not hold title to the Facility, and for each tax year thereafter, so long as Company has an
interest in the Facility, it shall pay the full amount of the ad valorem propetty taxes on the real
and personal property which comprise the Tacility, as determined by applicable law, regardless
of whether it held fec simple title to the Project. This provision shail survive the termination of

this Agreement.

Section 4.03, Notices.

All notices to Company, the Commission, the City of Ranson, and the County Board, the
Sheriff and the Assessor with respect to this Agreement, shail be deemed to be completed upon
mailing by registered or certified maif, postage prepaid, addressed as follows or o such other
address as shall be furnished in writing by any party to the rematning partics heteto:

a) If to Company, as follows:

Kenneth ] Cammarato

Vice President, General Counsel
ROXUL USA Inc.

4594 Cayce Rd.

Byhalia, M& 38611

[¥)) If to the Commission, as follows:

President, Jefferson County Commission
P. 0. Box 250
Charles Town, West Virginia 25414

c) [f to the Assessor, as follows:

Assessor of Jefferson County
104 B. Washington Street
Charles Town, West Virginia 23414

) If to the Sheriff, as [ollows:

Sheriff of Jetferson County
P.O.Box 9
Charles Town, West Virginia 25414

e) If to the County Board, as follows:

Superintendent, Jefferson County Scheols
110 Mordington Avenue
Charles Town, West Virginia 25414
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f) If to the City of Ranson, as follows:

Mayor, Ranson, West Virginia
312 South Mildred Street

Ranson, West Virginia 25438

Section 4.04. Credit for Payments Made,

In the event that any amounts are paid by Company, its successors of assigns, as ad
valorem property taxes levied by the Commission or the County Board on their leasehold
interests in the Project, such amounts shall be fully credited against and reduce the payments in
lieu of taxes otherwise due pursuant to Article III herein, and Company, it successors of assigns,
shail, likewise, be entitled to a refund of the same by virlue of any overpayment thereof resulting
from such credit and reduction.

Section 4.05. Use of Payments in Lieu of Taxes.

Company shall not have any responsibility or liability for the application ot expenditure
by the Sheriff, the County Board, the City of Ranson, or by the Commission: of any amount paid
to the Sheriff by Company pursuant to this Agreement. The Sheriff alone shall be responsible
for the proper disposition of any amount paid in lieu of tax by Company, and of any ad valorem

property taxes determined to be due with respect to the Project. Subject to the Constitution and
laws of the State of West Virginia, Company is hereby indemnificd and held harmless, by the
other parties hereto, from any lawsuit or legal action, and any liability, arising from or relating to
the manner in which the Sheriff distributes or the County Board or the Commission or City of
Ranson applies or expends or otherwise distributes or disposes of any such amount paid by
Company under this Agreement.

Section 4.06. Construction,

It is the intention of the parties in entering into this Agreement to provide for certainty in
the assessment of ad valorem property taxes with respect to the Project, to provide an
inducement for Company to invest in the Project in Jetferson County, West Virginia, to clarify
ambiguities as to the appropriate assessment of leasehold interests in the Project during the
period it is leased by JCDA to Company, and to provide for payments in lieu of taxes as an
inducement for the Commission, the County Board, the City of Ranson, the Sherifl and the
Assessor to enter into this Agreement. It is the intention of the parties that this Agreement be
construed liberally in order to effect the aforesaid intent of the parties.

Section 4.07, Miscellaneous,

Neither this Agreement nor any provision hereof may be amended, modified, waived,
discharged or terminated orally, except by an instrument in writing signed by the parties hereto.
With the written cotsent of the Commission, which consent shall not be unreasonably withheld
or delayed, this Agrecment may be assigned by Company and the provisions of this Agreement




shall be binding upon and inute to the benefit of the successors and assigns of each of the partics
hereto, The captions in this Agreement are for the convenience of reference only and shall not

define or limit the provisions hereof.

Seetion 4.08, Governing Law.

_ This Agresment shall be governed by and construed in accordance with the laws of the
State of West Virginia. :

Section 4.09. Severability.

The parties hereby agree that in the cvent one or more portions of this Agreement shall be
declased to be invalid by appropriate authority, the remaining provisions of this Agreement shafl
continue in full force and effect, provided, however, that should the aggregate ad valorem
property taxes charged to Company, it successors o assigns, by the Shetiff, with respect to the
Project, or the leaschold interests in it, in any one year after the tax year 2020, exceed the
payments in lieu of taxes provided for in Article TIT herein (prior to the adjustment as provided in
Section 4.04 herein), for that vear, then, at the election of Company, in its sole discretion, thiy
Agreement may be canceled and rendered void and of no further force and effect from and after
the earlier of the dates on which such taxes are paid to the Sheriff or the ownership interest of

JCDA is terminated.

Section 4.10. Condition to Agreement Recoming Lffective.

Notwithstanding any other provision herein, this Agreement shall not become effective
unless and until Company acquires the Land and title, consteucts the Project and transfers
ownership in and to the Project to the JCDA. In the event that Company does not acquire the
1and, or construct the Project, or transfer ownership of the Project to the JCDA , it is expressly
apreed that this Payment in Licu of Taxes Agreement shall terminate and be auli and votd,

Section 4.11, Force Majewre

No Party shall be responsible for any delay or fajlure in performance of any part of this
Agrecment if such delay or failure is caused by fire, flond, explosion, wat, act of terror, emnbargo,
ceonomic crisis, government requirement, civil or military authority, act of God, or other similat
causes beyond its control and without the fault or negligence of the delayed or non-performing
Party. ‘The affected Party will notify the other Parties in writing within ten (10) days after the
heginning of any such Force Majeure event. Notwilhstanding, if a Party’s performance is
delayed for a period exceeding thirly (30) days from the date the other Partics roeeives notice
under this paragraph, the non-affected Parties may, without any liability to the other Parties,
terminate this agreement. : '

Section 4,13 Press Release

Neither party shall issue any press releases or make public announcerments refating Lo this
Agreement without the other parly’s prior written approval, which approval shall not be
unreasonably withheld, conditioned or delayed; provided, however, that nothing it this Section
shall impair either party’s compliance with law or regulation generally or witly any requirements
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of the Sccurities and Exchange Commission or of any national securities exchange or other stock
market on which such party’s securitics are traded.

Section 4.14. Expansion Operations,

if at any time, the Company anticipates a substantial expansion of its operations in the
County beyond the scope cutrenitly planncd for the Project, and has met or exceeded the Project
fhresholds, the County will review such any expansion plans with the intent to provide additional
coonomic development incentives to the Company but shall not have an obligation to provide
any particular incentives to the Company in respect of such expansion.

Section 4.15 Contingencies

This Agreement is made expressly contingent upon the occurrence of the following
conditions precedent (“Project Contingencies”™), the failure of any of which will entitic Company
to unilaterally terminate this Agresment without any penalty or cbligation: ‘

a) Site Acquisition: Company shatl close on the Land within 180 days of fully executing this
Agreement (“Site Closing) and upon terms and conditions acceptable to Company, including, but
not limited to, Company being able to obtain acceptable representations, warranties, covenants,
indentilies, and title for the Land and contingent upor the completion of the subdivision andd

rezoning of the parce} by the sellet;

b) PSD air permit: Company shall obtain an appropriate PSD air permit from the West Virginia
Department of Envirenmental Proteoti(?n no later than the second quarter of 2018.

¢) Zoning and Land Use: Company, or designated third party, shall ohtain and secure all lot
changes, Zonitg changes, permits, including PSD air permits, andfor any other land use approvals
necessary to use and operate the Facility at the West Virginia Site in accordance with its intended

plans,

d) Voluntary Remediation Program: The Land shail be cligible to participate in the West Virginia
Voluntary Remediation Program (the “Remediation Program’™®) and obtain or receive a Certificate
of Completion under the Remediation Program from fhe West Virginia Depaitment of
Bvironmental Protection (“WVDEP?) that provides Roxul acceptable immunity from Jiability as
detormined by Company i its sole discretion; :

¢) Board Approval. Company shall obtain and secure nocessary approval from its Board of Directors
to makes the Final Tnvestment Decision ta construct ang operate the Facility at the West Virginia
Site within 180 days of fully exccuting this Agreement.

f) Third Party Commitments. the Company shall negotiate independent agreements and/or
inemorandums of understanding with the City of Ranson and the State of West Virginia.

acceptable to Company prior to the Site Closing.




Section 4,16, Tndemnpification,

Company agrees, whether or not the {ransactions contemplated by this Agreement or the
[ ease shall be consummated, to protect, indemnify and save JCDA, the Commission, the County
Board, the City of Ranson, the Sheriff and the Assessor (hereinafter individually called
“fndemnified Party” and collectively called the “Indernnified Parties”) harmless from and against
-all liability, loses, damages, costs, reasonable expenses (including reagonable counsel fees),
taxes, causes of action, suits, claims, demands and judgments of any nature or form, by or ont
behalf of any person arising in any manaer fiom the transactions of which this Agreement is a
part or arfsing in any naniner in connection with the Projoct, and, without limiting the generality
of the foregoing, arising from (i) this Agreement [except the representations, warranties, and
obligations expressly made and undertaken by the Indemnified Parties hereby], (i) the design,
acquisition, construction, installation, operation, use, occupancy, maintenance, ownership .ot
feasing of the Project; (iii) any writien statements or representations made or given by Company
or any of its officers, employees or agenls to any person, with respect to Company, the Project,
and any financing therefor, including, but not limited to, statements or representations of facts,
financial information or corporate affairs; (iv) damage to property or any injury to or death of
any person that may be occasioned by any cause whatsoever pertaining to the Project; (v) any -
hreach or default on the part of Company in the performance of any of its obligations under this
Agreement; (vi) any violation of contract, agreement or restriction by Company relating to the
Project; or (vii) any violation of law, ordinance or regulation affeeting the Project or any part
thereof or the ownership or occupancy or use thereof, '

In the event that any action or proceeding is brought against any of the Indemnified
Parties by reason of any such claim, such action or proceeding shall be defended against by
counsel (o such Indemnified Party or Indemnified Partios or by Company, as the Indemnified
Party or Indemnified Parties, upon advice of counsel, shall determine, In the event such defense
is by counsel to the Indemnified Party or Tndemnificd Parties, Company shall indemnify the
Indemnified Party or Indemuified Parties for reasonable costs of counsel allocated to such
defense and charged to the Indemnified Patty or Indemnified Parties. Company, upon notice
from an Indermnified Party, shall resist and defend snch an action o proceeding on hehalf of such

Indemnified Party.

The provisions of this Section shall apply to any claim or liability not tesulting frem an
Indemnified Party’s own negligenee, but shall not apply to any claim or liability resulting from
an Indemnificd Party’s negligence, bad faith, fraud or deceit or for any claim or lability which
Cormpany was not given the opportunity fo contest. The provisions of this Section 4.16 shall
sutvive the termination of this Agreement.

[Remainder of Page Intentionally Lett Blank]




IN WITNESS WHEREOF, ﬁhe pamea. have signed this Agreement as of the date first -
written above.

ROXUL USA Inc .

By: ~ SHAA //} Z Cw{}a
Q’ o3y
THE COUNTY COMMISSION OF
"RSON\COUNTY, WEST VIRGINITA
NAGUN

1

its: Yhgy0ewd et

W Jézm,

Cleirk of “the Cuunty Commission
(5t Jeftérson County, West Virginia

CITY OF RANSON, WE VIRG]NIA
By: Z,u,’{’/( C /‘f

Iis: TV\ a\so ke

ASSESSOR OF JEFFERSON COUNTY,
WEST VIRGINIA

//(( // / """ Vi /(_/;';L_ii,,--

SHERITT 014 JEFFERSON COUNTY,
WEST VIRGINIA

B;‘f_—[’:’m f:l:\ », u,_g;'[\,,_kgﬂz

THE BOARD OF EDU(,AT[ON OF
J]]P[‘LRS()N (,{)UH],Y W;‘@T VIRGINIA

By: Af\/ MJ a/ W/

IIS: \ -‘L. Ll ! ! i) ". -
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ACKNOWILEDGMENTS

State of miSﬁlﬁS“’]?‘
i
County of De SD{’D

Sfﬁd; before me on |0 \2’!2’0!1

LI 4

Signed or atte
o LR oLl

{Notary Public)

My Commission Expites (0 9*! 0D \2’0 121

State of West Virginia
County of Jefferson
Signed or attested before me on Angust 22, 2017,

by\l’eter Onoszko.

7

"\.__,(’vfu_ L_,.\ — V;'r-'-—-’/

(Ndtary Public) <
My Commission Expires December 16, 2023.

State of West Virginia

County of Jeffersom

Signed or aitested before me on August 25, 2017,
by Jacqueline C. Shadle, Peter J. Dougherty,
Keith D. Pierson and Angela L. Banks.

Y ~
ﬁxz}t’bs&* L?:ﬁ). {7}3'\*&_#» ]

(Nofary Public)
My Commission Expires December 16, 2023,

State of West Virginia
County of Jefferson

‘ . .l‘\ 4 -
Signed or atlested beforeme on _Loe (oL o 0
R
i !
by | fa ] AN ) L
/ V “1 |
B | \ o I = 7\. F A (A I. Lt ! [._
(Notary Public) , ‘

My Commission Expires‘\ o S

......

IH!IHI‘IIIillllllllllIllllllll"llilllllllIllllllllillllﬂl

Notary ng%ﬁnsoﬁuwmia
J30e 7 Jonss

4 Charias Town WV 25414
Ny eommizelon exphes Doosmbar 16, 2029
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Payment Date

Real Fstate

Pearsonal Property

September 1, 2018
September 1, 2019
September 1, 2020
September 1, 2021
September 1, 2022
September [, 2023
September 1, 2024
September 1, 2025
September 1, 2026
September [, 2027
September 1, 2028

September 1, 2029

N/A
N/A
$225,000
$0

30
$0
$0
$0
$90,000

' $180,000

§725,000

$815,000

N/A.
NIA
N/A
50
$0
$0
$0
$0
$0
$0
GPPT#*

EPPT#*

#% . Bquivalent Personal Property Tax (BPPT) which shall be equal to the araount of ad valorem
property tax chargeable against the tangible personal property of the Project were it fully taxable
and appraised at salvage value based on 5% of its book value.

88828711
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EXHIBIT 6

DOH Commitment Letter




Jim Justice
Governor

WEST VIRGINIA DEPARTMENT OF TRANSPORTATION

o o 4 L3
Division of Highways
1800 Kanawha Boulevard East « Building Five « Room 110
Charleston, West Virginia 25305-0430 « {304) 558-3505 Thomas . Smith, F. E.
Seeretary of Trausportation/
Commisstoner of Bighways

April 26, 2017

Mr. H. Wood Thrasher

Cabinet Secretary

West Virginia Department of Commeree
Capitol Complex Building 6

Charleston, West Virginia 25308

Dear Seeretary Thrasher:

'Fhe Division of Highways (DOH) is appreciative of your efforts to secure for the State of

Wesi Virginia the “Project Shuttle™ development, for which the Jefferson Orchards site adjacent to
WV 115 and CR 9/68, in Jefferson County is under consideration. 1t is my understanding that the
$140 million development project would be anticipated to result in an additional 50-108 trucks per
day and as many as 150 employees, distributed over fwo work shifts. The Jefferson Orchards site
currently is served by CR 9/68, whieh extends from WV 115 to the site, and includes a bridge
spanning WV 9 and the rail line,

As noted previeusly by the BOM, if this site is selected as the location of this ecenomic

development opportupity that brings to West Virginia the number of new jobs and the level of
indusirial investment indicated, the DOH would administer the design and construction, and
provide funding, to address e reasonable access modifications along our State Highway System
(SHS) that would be anticipated to be necessary. Specifically, the DOH would:

cousiruct a left-turn Iane providing af least 250 feet of storage, with an appropriate iaper,
zlong WV 115 approaching CR 9/68;

impitement, if defermined (o be necessary, vadius modifications and other minor
modifications associated with the existing WY 9 interehanges {o the cast (Bardaune) and to
the west (Kearneysville} of the site; and

extend CR 9/68 into the development sile, from its currcnt terminus fo the primary
loading/untoading arca {conceptually illustrated in the enclosed image), which may involve
an extension of as much as a half mile, based on owr puderstanding of the curvent sile
layout,

o The DOH will coordinate with the representatives of the site as part of our design of
the roadway extension so that BOH can accommadate the site development layou( of

the Shudtle site.

o Once we are provided the proposed access locations for the site and the site
grading/elevations, we would make every appropriate effort to design the roadway to
meet those locations and elevations.

E E.O/AFFIRMATIVE ACTION EMPLOYER




Mr. H. Wood Thrasher
April 20, 2087
Page Two

Barring any anforeseen circumstances, and assuming the site selection announcement is
made within the next few weeks, the DOH anticipates the design phase assoclated with these
yeodifications could commence this spring and we would anticipate initiating constraction during
the 7018 constraction season, with the intent of completing construction by carly suminer 2019, As
you are aware, highway paving typically cannot eccur during the winter months in West Virginia,
We would expect the total cost of the DOH work would be about $2.5-83 millios. Any new roadway
constracted or funded by the DOH would become part of our SHS and would be maintained by the

DOH.

As appropriate, the DOH would coordinate with federal, state, county, and municipal
officials concerning the implementation of the access modifications. ¥ desived, DOH may alsoe be
able 1o install wtility conduits or include other ufility work as part of the DOK construction, with
the understanding that udility items included in 2 DOH construction contract would need {0 be
funded by other sources. The DOR will coordinate with the site represeniztives and utility
providers, with respect to design of the access extension and the utility corridor, Ff the ufility
providers desire (o obtain separate utility easements, outside the proposed DOH right-of-way, and
install utilitics prier to the road consiruction, the DOH would coordinate our design and
construction to address those utilities once the locations of the utilities and casements are provided

to the DOH.

The DOH is willing to provide assistance, as appropriate, to the West Virginia Developrient
Office 10 further enhance our opportunity fo be selected as the site of this very attractive industrial
praposal. Mr. David E. Cramer, P, E., of our Commissioner's Office of Economic Development, is
available 1o meel with you and discuss any transportation aspect of this proposal, imcluding
highway, rail, and public transit issucs.

Thank vou for your continned cfforts to provide employvment opportunities for West
Virginia’s citizens, Should additional infermation be needed, please contact Mr, Cramer al (304)

5589211 or David E.Cramer@wy.gov.

Best regards,

%M 7
Thomas J. Smith, P. E.

Secretary of Transportation/
Commissioner of Highways

TJIS:Ch
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%@ West Virginia State Tax TSD-110

rch

The purpose of this publication is to provide a brief overview of Wesl Virginia's current tax credils. This publication provides
general information, It is not a substiiute for tax laws or regulations. A list of tax credif forms and scheduies is on the last

page of this publication.

ECONORMIC DEVELOPMENT CREDITS

ECONOMIC e The Economic Opportunity Tax Credlt is available to qualified businesses that make a qualified
OPPORTUNITY TAX investment in a new or expanded business facilily in West Virginia and, as a result of this investment,
CREDIT create af feast 20 new jobs. Qualifiad businesses include only those engaged in the activities of:

{(AWVIEOTC-A, SCHEDUYLE
EQTGC-1, SCHEDULE
EGTC-PIT})

Manufacturing;

Information processing;

Warehousing;

MNon-refall goods distribution;

Qualified research and development; .
The relocation of a corporate headquarters, or
Destination-oriented recreation and tourism.

VY VYV VY

e A qualified business creating at least 20 new jobs within three lax years is allowed a credit equai to
20% of its qualified investment. This percentage may increase with the number of new jobs created.
A busingss creating at least 280 new jobs is allowed a credit equal to 25% of its qualified investmant,
and a business creating at Jeast 520 new jobs can claim 30% of its qualified investment.

New WV Jobs Total At Least New Jobhs %
520 | 30%
o 280 3§ 25%
20 1 20%
16 10%
Corporate headquarfers telocationonly (mege} ¢
10 0%

« If a project has quatified investment of $20 million or more and is constructed using construction tabor
and mechanics numbering 75 or more employees or squivalent employees, who are paid an average
wage of at least prevailing wage, the new jobs percentage for the 20 to 520 employee range is
increased by 5 percentage points,

e The Economic Opportunity Tax Credit is pro-tated over a t0-year period at & rate of 10% per year. For
example, a Credit of $200,000 atiributable to $1 million of qualified investment made in 2013 is applied
at a rate of $20,000 per year for the 2013-2022 period.

e The amount of qualified investment is determined by muitiplying the net cost of eligible property by its
applicable ussful life percentage based on the projected actuat economic useful life of the assel, The

folfowing percentages apply:

Useful Life in WV tiseful Life %
__lessthan 4 years
______ 4 years or more but less than 6 years |

255 than B years |
8 years or more

For exampie, if a Taxpayer purchases a machine for $25,000, for use in a new industrial facility, and
the machine has a useful life of & years, the qualified investment is $16,666.66. The $25,000
investment is multiplied by the applicable usefuf life percentage of 86.66% o arrive at $16,666.66 in
quakifled investment.

+ The credit can offset a portion of the tax atiributable to qualified investrment for the business and

occupation tax (electric power generation laxes only), corporation net income tax and persohal income
tax (lax on flow-through business profits only), in the order stated.

¢ If the annual median compensation of qualified new employees exceeds the statewide average non-
farm payroll wage {as determined annually by the West Virginia Bureau of Employmernt Programs).

TSD-110 WEST VIRGINIA TAX CREDITS
Page 1 of 12




ECONOMIC
OPPORTUNITY TAX
CREDIT FOR
CORPORATE
HEADQUARTERS
RELOCATION

(WVIEOTC-A,
SCHEDULE EOTC.1,
SCHEDULE EOTC.PIT)

the Taxpayer may usa the available credil to offset up 1o 100% of each of the above taxes atiributable
to gualified investment. All other qualified Taxpayers may use the available credit 10 offset up to 80%
of each of the above taxes attributable to qualiffied investment.

The following is a summary of the Statewide Average Nonfarm Payroll Wage values by year:
Calendar Statewide Avarage

Year Nonfarm Payrol}
—....2010 $35,988
201t 1 $36,895

Anngal updates may be found in the Administeative Natices seclion at W IE N W00V,

The amount of lax altributable to qualified investment is generally delermined by use of a payroll faclor.
The Taxpayer multiplies total tax liability by a fraction, the numerator of which is the compensaiion
paid to the employees hired as a resull of the new qualified investment, and he denominator of which
is the compensation paid to all West Virginia employess of the Taxpayer. The resull of this computation
is tax attributable to gualified investmenl.

Excess credit remaining after applying the credit against current year taxes may be carried forward for
up to twelve years following the year of initial credit claim atiributable to the placement of gualified
investment into service. The year of inilial credit ciaim is either the ax year qualified investment was
fiest placed into service, or at the Taxpayer's election. the next succeeding 1ax year.

A Taxpayer wishing {o qualify for the Economic Opportunity Tax Credit must apply for the credii on
Formn WVIEQTC-A. The application is due no later than the dus date of the Taxpayer's annual state
income tax retumn (corporale or personal) for the tax year the investment was placed info service or
Lise, Including lawful extensions of time to file. Any Taxpayer faiting to timely fils the credit application
form |oses up to 50% of the value of any Economic Opporiunity Tax Credit sought for the time perinds
during which the failure o file the application continues. Note that one application Form WWEQTC-A
must be filed for each year qualified invesiment is placed in service or use.

To daim the Econamic Opportunity Tax Credil against the Wesl Virginia personal income tax, a
Taxpayer must file Schedule EOTC-PIT with the annual return. Taxpayers must file Schedule EQTC-
1 o claim this credit on other annual tax returns.

A Taxpayer thal moves ils corporale headquarlers 16 West Virginia from outside of Wast Virginia may
be entitled fo an Economic Opportunity Tax Credil, if the relocation creates af leasl 15 new West
Virginia jobs.

Ifthe relocation creates at least 15, bul less than 20 new jobs, the amount of credit is equal to 10% of
the Taxpayer's adjusled qualified investment.

#  The "adjusted gqualified investment” means the quaiified invesiment of the Taxpayer in real and
tangible personal properly purchased for the corporate headquarters, plus the cost of the
reasonable and necessary expenses incurred by the Taxpayer to relocate the comorale
headquariars from its out-of-state location to West Virginia.

Generally, the credit may be used to offset [ax lisbiliies In the same manner as described above for
the general Economic Opportunity Tax Credil. The only significant difference concems a stightly
different application against the corporation net income lax. Al a minimum, the Ecanomic Opporiunity
Tax Credit for 2 corporate headquarters relocation may be used 1o offsef the sum of 100% of lax on
altocated corporate net income and 80% of the lax atiribulable to quatified invesiment on apportioned
corporate net incoma.

Taxpayers must file both Application Form WVIEQTGC-A no later than the due date of the Taxpayer's
Annual Stale Income Tax Return {corporate or personal) for the fax year lhe invesiment was placed
inte service or use, including lawlul exiensions of time to file, and Schedule EOTC-1 to claim this credit
on an annual retum, Schedule EQTC-PIT is requirad to claim the credi against personal income tax.

TSD-110 WEST VIRGINIA TAX CREDITS
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ECONOCNMIC
OPPORTUNITY TAX
CREDNT FOR “"SMALL
BUSINESS”

{WVIEQTC-A,
SCHEDULE EQTCA,
SCHEDULE EQTC-PIT)

ECONOMIC
OPPORTUNITY TAX
CREDIT FOR HIGH
TECHNOLOGY
MANUFACTURERS

Certain smail businesses may also be enfilled to an Econontic Opportunity Tax Credit.

The term “small business” means a business or a contralied group of foreign and domestic affiliated
businesses with annual gross sales of not more than an amount set by slatute and adjusted for inflation
on January 1 of each year. This constrainl must be met by the small business only during the year
qualified investment is first placed inlo service or use.

The following is 2 summary of the applicable inflation-adjusied small business credil constraini by tax
year:

Year Maximum Gross Receipts
2011 $8,507.850

s012 ITTTTes TTA300 T
2013 . %8,838,250
2014 d 39,089,800
2015 $9,233,450

2016 $9,275,150

Annual updates may be found in the Administrative Notlees seclion al www lgx.we.gov.

An eligible smalt business Taxpayer is allowed a credit in the manner described above for the general
Eeonomic Opportunity Tax Credit, except that the small business must create al least 10 new Wast
Virginia jobs within twelve monihs (rather than 20 new jobs within three years).

If the qualified small business creales al least 10 qualified new Jobs, the small business may receive
a credit equat to 10% of its qualified investment.

Taxpayers must file both Application Form WWEQTC-A no lalter han the due date of the Taxpayer's
Annual State income Tax Return {corporate or personat) for the tax year the Investmenl was plaged
inlo service or use, including lawiul extensions of time to file, and Schedule EQTC-1 1o claim this credi
on an annual return. Schedule EQTC-PIT is required to daim the credit against personat income tax.

This credil is availabie lo spacified high technology manufacluring businesses. A "high technology
manufaciuring business” Is a business ciassified as having a North American Industry Classification
System Gode (NAICS Code) as follows:

NAICS Code Manufacturing Activity
Computer & Peripheral Equipment
334111 __Elecironic Compulers

334142 1 Compuler Storage Devices

__Electronic Components

334411% 1 Eleclron Tubes

...334414> 1 Electronic Capacitors

__Semiconductors
334413 1 Semicondictor & Related Devices
. 333296° | Semiconductor Machinery

*These codes do nof exisl in NAIGS versions 2012 and 2617.

The credit is based on the qualified Taxpayer's qualified investment that resulls in the oreation of al
least 20 new jobs within 12 months after placing the qualified investment in service.

The credit is 100% of business and ocoupalion tax, corporation net income lax and personal income
1ax, (on fow-through business profils only), in the order stated. that is attributable to the gqualified

investment.

The credil is allowed each year for a 20-year credit period. The credit is taken beginning with the lax
year in which the qualified investment is placed in service, unless the Taxpayer elecls to delay to the
next succeeding tax year. The Tax Commissioner may require a Taxpayer intending to claim this credit
lo file a notice of intent fo claim this credil before the Taxpayer begins raducing monthly or guarterly
installment payments of eslimated tax. )
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ECONOMIC
OPPORTUNITY TAX
CREDIT FOR JOBS
CREATION

{(WVIEOTC-A)

MANUFACTURING
INVESTMENT TAX
CREDIT

(WVAMTC-A, SCHEDULE
MITC-1)

&

The median compensation of the new jobs must be greater than an annually adjusted value. The
{ollowing is a summary of the applicable inflation-adjusted median compensation constraint for the new

jobs by year:

Median Compensation
$47,000

§47,650
0

Year

$50,100
$50,950
_$51,750

Annhual updales may be found in {he Adntinisiralive Notices seclion al www.tax.wv.gqov.

An eligible business (i.e. manufacturing, warehousing, information processing, goods distribution,
destination tourism, and research and development) crealing fewer than 20 new jobs for a regular
husiness, and fewer than 10 new jobs for a qualified small business, may receive a tax credit of $3,600
per year, for a petiod of 5 years, for each new job created. The new jobs musl be full-ime, pay a
minimum satary set by slafute, and offer health benefits.

There is no carry forward or carry back for this credit. if the number of new jobs decreases, the fax
credit amount is forfeited for sach net job toss. This credit is first applied 1o the business and occupation
tax, then the corporation net income tax and finally ihe personal inceme tax, Bafore claiming this credit,
the application (Form WW/EGTC-A) must be submitied 1o the Tax Department for approval,

The minimum annual salary of the new jobs for purposes of the Economic Opportunity Tax Credil for
Jobs Creation is adjusted annually for inflation. The following is a summary, by tax year, of the
applicable inflation adjusted minirmum salary for the qualifying new jobs.

Tax Year Minimum Salary
2010 $32000
2011 $32,450
L2z $33280
2013 . §34,100
S0 LS R 1.
2015

Annual updates may be fourrd i lhe Administrative Notices section at vavw lax.wv.gov.

Manufaclurers thal make qualified investments for industrial expansion or industrial revitalization in
Wesi Virginia may be efigible for the Manufacturing Investment Tax Credit.

The term "manufactusing” means any business activity clasaified as having a seclor identifier,
consisiing of the first two digits of the six-digit North American Industry Classification Syslem (NAICS)
code number of 31, 32, ar 33, or the six-digit code number 211112,

Fligible inveslments include real property, improvements 1o real properly and tanglble personal
propefy constructed or purchased for use as a pait of a new or expanded or revilalized business
facitity of a qualified industrial Taxpayer. Eligible investments may also include replaced or refurbishec
buildings, equipment, machinery and other tangible personal property used in the operation of a
quafified facilily, Eligible investment may also include real or tangible persenal properly acguired by
wrillen lease for a primary term of ten years or longer, if used as a component part of a new, expanded
ot revitalized industrial facility.

The credil is equal lo 5% of the Taxpayer's qualified investment pro-rated over a ten-year period at a
rate of 10% per year. The calculation of qualified investment for this credil is the same as the
lable seld forlh above.

Cerlain requirements for qualification of leased properly are different between the Economic
Opportunily Tax Credit and the Manufacluring Invesiment Credit, .

Qualiffied ovestment x 5% = Total Credit
Total Credit + 10 = Annual Credit

Annual Credit is the amount of credil that can be applied in each tax year for 10 years.
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MANUFACTURING
PROPERTY TAX
ADJUSTMENT
CREDIT

{SCHEDULE MPTAC-1}

INDUSTRIAL
EXPANSION &
INDUSTRIAL
REVITALIZATION
CREDIT FOR
ELECTRIC POWER
PRODUCERS

{SCHEDULE 1-EPP)

COAL LOADING
FACILITIES CREDIT

o

-

All Taxpayers wishing to qualify for the Manufacturing Investment Tax Credit must apply for the credit
on Form WVIMITC-A on or before the due dale of the personal inceme tax return or corporation net
income fax return filed for the tax year the investmenl was placed in service or use, including Jawful
extensions of time {o file. Any Taxpayer failing to timely file the credit application form loses up to 50%
of the value of any Manufacluring Invesiment Tax Credii soughl for the period in gquestion. Note that
an application Form WYIMITC-A must be fitad for each year the qualified investment is placed in
service or use,

Manufacturing investment Tax Credit may be used 10 offsel up to 60% of the Taxpayer's annual liability
for severance tax and corporalion net income tax for a period of 10 years. Any portion of a particular
year's annual credil that remains after application against these taxes for the taxable year is forfeiled.
Taxpayers must file Schaduie MITCG-1 10 c¢laim this credit.

The maximum offset of the Manufacturing Investment Tax Credit is 60% of state tax liability. The
Manufacturing Investment Tax Credit, of 5% for capital investments, greatly reduces the sffective
corporalion net income tax rate for West Virginia reanufactudng.

EXAMPLE:

If a manufacturer makes a $10 million investment in new plant and equipment in a
West Virginia facility, the Manufacturing Investmen! Tax Credit generally equals 5%
of that invesiment, or $500,000 prorated over & ten-year period al @ rate of $50,000
per year. If this manufacturer's net apporfioned and alfocaled income is $1 million, the
pre-credit West Virginia corporation nel income tax liability would be 365,000 or 6.5%
of $1 million in 2015. After applying the $39,000 (60% maximum offsel) Manufactuing
investment Tax Credif, West Virginia corporation net income lax liability drops Io
826,000 or an emounl equal to just 2.6% of net income,

»

Manufacturers may claim a non-refundable tax credit against corporation net income tax equal {o the
amount of local propenly {axes paid on West Virginia manufacturing inventory.

The credit amount is the amount of ad valorem property lax paid on the value of manufaciuring
inventary of the eligible Taxpayer during the iax reporting year.

The credil does nol carry forward or carry back,

To ctaim this credil, an annual scheduie showing the amount of property tax paid on eligible inventories
for the taxabie year and the amount of the allowabie ¢redit {Schedule MPTAC-1) musi be submitted
with the corporation nel income lax refurn.

»

Eleciric power generaticn companies that make eligible investment(s) for industrial expansion or
indusirial revitalization within West Virginia may be eligible for the Industrial Expansion ang
Revitalization Credit,

Eligibie investments for indusiriatl expansion incfude real property, improvements to real property and
tangible personal property constructed or purchased for use as a parl of a new or expanded electic
power generation facility, Eligible invesiments for indusirial revitalization include replaced or
refurbished facilities, equipment, machinery and other tangible personal property used in the operalion
of an eleciric power generation facility. Eligible investmenl may also include real or tangible personal
propetly acquired by written lease for a primary term of ten years or longer, if used as a component
part of a new, expanded or revilalized electric power generation facility.

The credit is equal to 10% of lhe Yaxpayers qualified investment. The calculation of gualified
investment for this credit is the same as the calcuiation for the Economic Opporiunily Tax Credit, using
the 4-year, G-year and 8-year multiplier table sel forth above, However cerain requiremenis for
qualilication of leased properly are differen! belween the two credits. Induslrial Expansion and
Revitalization Credit may be used lo offsel up to 50% of the Taxpayer's annual Hability for business
and accupstion tax for a period of 10 years.,

Any porlion of a pariicular year's annual credil thal remains after applicalion against these 1axes for
the taxable year is forfeited. Taxpayers must file Schedule I-EPP to claim this credit,

e

This gredit is available to Taxpayers subject to severance tax thal purchase real or personal property,
or a combinalion thereof, 1o build or consiruct a new or expanded coal loading facility, or Taxpayers
thai revitalize an existing coal loading Tacility.
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{(SCHEDULE C or
Schedule CL for Coal
Severance)

CREDIT RECAPTURE

-]

A qualilying coal foading facility is limited lo any building or struglure specifically desighed and solely
used lo transfer coal from a ceal procassing or preparation facility, or from a coal slorage facility, or
both, or from any means of rail or barge transportalion used {o move coal, including land that is direclly
associaled with and solely used for the cozl loading facility. This credit is available for investment in
such properdy only when the property is lo be used in the transfer of coal 1o any means of rail or barge
Iransportation; it is specifically not available for investment in property {0 be used in the transfer of coal
{or other material) to any other form of transportation.

The calculation and application of credil Is similar to the calculations and applications for the industrial
Expansion and Revitalization Credil,

For example, the credit is equal 10 10% of calculaled qualified investment and is applied aver a 10-
year period to offsel up 1o 0% of annual tax liabilily for business and oceupation tax and severance
tax.

Taxpayers must file Schedule G or Schedule CL {for Coal Severance only) to claim this credit.

L]

There ara special recapiure provisions for the Economic Opporlunity Tax Credil, Manufacturing
lavestment Tax Credil, Industrial Expansion and Revitalization Credit, Coal Loading Facilifies Credit
and the Strategic Research and Development Tax Credit.

Credit recaplure occurs when the actual useful life of qualified investiment property or the period of
actual use of gualified investment property wilthin West Virginia falls short of the projected useful life in
the applicable percentage category used in the original credit caleuiations, Credil atiributable to
property that ceases to be used in Wesl Virginia before the end of ils categarized usefu life musl be
recalcuiated for all tax years accerding to the aclual useful life or period of use in West Virginia.

EXAMPLE: Manufaciuring investment Tax Credit Recapture

Compary A invests $10 million in equipmen! wilh a designated useful fife of 8 years in
2008.

investment in assels is defermined fo be “guallfied" based on the useful life of the
particular assel according lo a perceniage muilliplier fable as follows:

Useful Life in WV Useful Life %

..klessthandyears | I
__4 years or more bui less than 6 years
B years or more but less than 8 years
8 years or more |

Company A's Manufacturing Investrent Tax Credit is equal to 5% of ils gualilied
investment. Becayse alf of Company A's investment is in capital assets that have usefil
lives of 8 years, 100% of its $10 million investment is qualified investment. Thus, the
credit for Company A is calculated to equal $500,000 or $59,000 per vear for 10 years,

{$10,000,009 x 100%) x 5% = §500,000 Total Credit
$500.000 Total Credil + 10 Years = $50,000 Per Year Annual Credil

However, Company A moves this equipment to New York in 2014, Tharefore, the
equipment’s useful life or actual period of use in West Virginia is reduced to only 5
years. The corresponding credil js reduced according to the above lable from $500,000
to $166,667, or $16,667 per year for 10 years,

($10,000,000 x 33 Vi%) x 5% = §166,666.67 Total Credil
$166.667 (Rounded) + 10 years = $16,667 Per Year Annual Credit

A reconciliation statement for 2009 through 2014 reflecting an over-utilization of credil
must be filed with payment of any additional tax, inferest and penaitias owed.

Recaplure provisions apply for the Economic Oppoertunity Tax Credit whenever the Taxpayer fails (o
maintain the required number of new jobs upon which the credil is based. Except for the "Smail
Business"” version of the Economic Opportunity Yax Credit, recaplure generally occurs immediately
afler the Taxpayer's jobs re-determination year {lhe second tax year following ihe tax year when
qualified investment was first placed into use or service).

if the aclual number of new jobs falls below the projected new job ihreshold, the Taxpayer musi file
amended returns with the payment of any additional tax, interest and penalties owed due 10 an ovet-
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ulilization of credil. A Recaplure Tax applies whenever (he number of new jobs falls below a minimum
threshoid (sel forth in the table below) afler the initial re-determinalion period.

New WV Jobs Total Af Least New Jobs %
520 1 30%
- 280 2% e
20 | 20% B
15 10%
. .Comorate headguarters relocation onfy (mare) |
10 10%

Job fevels are determined on an annual basis for 10 years for tha "Small Business® version of e Economic Qpporunily Tax Credit,

« Racapture does not apply to the smalt business tax credit. A Taxpayer entitled to the small business
tax credit determines the number of jobs 12 months after qualified investment is placed in use or
service, and at ihe end of each tax year thereafter, If the number of jobs atiributable fo the gqualified
investment equals or exceeds 10, the Taxpaver Is entitled to the tax credit. if the number of new jobs
falls below 10, the Taxpayer loses the small business credit for thal tax year. Entitlement to the {ax
credit can be reestablished for any year within the original 10-year credil period if the number of new
jobs again equals or exceeds 10.

ENVIRONMENTAL CREDITS

ALTERNATIVE-FUEL s A Taxpayeris eligible for the alternative fuel vehicle credit if it buys, converls or retrofils a motor vehicle
MOTOR VERICLES to operate on compressed natural gas, liquefied natural gas, or liguefied petroleum gas.
CREDIT & REFUELING . i ) ) o .
INFRASTRUGTURE ¥ Credil cannol be ¢laimed, however, if the conversion is required under federal or stale law,
CREDIT policy, or ragulation,

#  The maximum credit is determined using vehicle weighl, and a maximum cradit limitation.
(SCHEDULE WVIAFTC-1) »  Credil must be claimed over a five-year pericd.

» The credi{ can he applied against corporation net income 1ax or persenal income tax,

« A Taxpayer is eligible for the ailernalive fuel refueling infrastructure credi if it makes cerlain qualified
investmenls in public refueling infrastruciure.

*  The maximum allernative fuel refueling infrastructure credit is 20% of qualified costs, up to
$400,000 per facitity.

ENVIRONMENTAL « Taxpayers purchasing and instaliing qualified agricultural equipment for use in agriculiural operations
AGRICULTLRAL can claim the Enviconmental Agricultural Equipment eredil.
EQUIPMENT CREDIT

o Forpurposes of the credit, agriculiural operations means only the commercial production of food, fiber,
(SCHEDULE WV/AG-1) orwoodland products {not imbering activity) by means of cultivation, tiflage of the soil or by the conduct
of animal, livestock, dairy, aplary, equine, ar poultry husbandry, aqua-cultural activily, horlicultural
activity, or any other plant ar animal praduction activity and all farm practices relatad, usuval or
incidental o the operations. Production is classified as "commercial production” if the producer has
annual saies of at teast $1,000 of the producer's agricultural products.

+ Agricullural equipment and structuses that qualify for this credit include the foliowing:

Advanced technology pesticide and {erilizer application equipment;
Canservation tillage equipment;

Dead poultry composting facility;

Montality incineralor;

Nulrlent management syslem;

Siream-bank and shoreline protection system;
Siream channel stabitization system;

Slream crossing or access plan;

Waste managemeant sysiem;

Wasle storage facilily; and

Waste treaiment lagoon

ARV R Y

AR TER R

« The Taxpayer must demonstrate lhal il purchased and installed qualified eguipment, and provide
wrillen ceriification by the Commissioner of Agricullure thal each ilemn purchased is qualified
agricullural equipmen.

TSD-110 WEST VIRGINIA TAX CREDITS
Page 7 of 12




MILITARY INCENTIVE
GREDIT (FORMERLY
VETERANS
EMPLOYMENT CREDIT}

(SCHEDULE J)

NATURAL GAS JOBS
RETENTION ACT
CREDIT

(SCHEDULE WVINGRET-
ik

TELEPHONE
UTILITIES RATE
REDUCTION CREDIT

(SCHEDULE K)

ELECTRIC, NATURAL
GAS, AND WATER
UTILITIES RATE
REDUCTION CREDT

(SCHEDULE L}

s The amount of credit is 25% of the price of alt certfied expenditures, bul may not exceed $2,500 or
the tolal amount of the Taxpayer's Yiabilily under either the corperation net income tax or personal
ncome lax. The excess may be carried over and applied as @ credil in each of the next five years
uniess used soonet. Carried sorward credit must be claimed before applying any new cradil.

o Agricultural equipment credit may he used by only one business entily, may nof be assigned and is
fimited to the tax labilily attributable to agricultural operations within West Virginia.

o ————

PN

EMPLOYMENT CREDITS

« The purpose of the West Virginia Military incentive Program Act of 1991 is to encourage the
employment of members of the National Guard and reserve forces, disadvantaged Vielnam era and
Korean conflicl veterans and disabled veterans generally.

s For gconomically disadvantaged veterans hirad, he credil available 1o ihe employer is 30% of the first
$5,000 in wages of compensation actually pald the employee. For disabled veterans, the credit is the
percentage of disability multipiied by the first $5,000 in wages. Eor members of the National Guard
and reserve forces, the cradil is o590 of the first $5,000 in wages.

e The veleran must have been certified as eligitle by WorkForce Waest Vieginia (formerly the WV Dept.
of Employment Securily), and have been employed for a continuous period of at least one year.

e Taxpayers must file Schedule J lo claim this credit

MM

» The Natural Gas Indusiry Jobs Retention Act provides a credil of $1,000 per qualified fuli-time
employee for businesses subject to the natural gas starage provisions of the Business and Occupation
Tax.

s A fulltime employee is defined as ane who works on 2 work site or is on faid vacation leave of other
paid leave at leas! fifieen hundred (1,500} howrs per year. The nuraber of jobs required for a husiness
lo receive the credit must be al least 60% of the number of jobs existing with the business as of January
1, 1696. A qualified jobs ratio fs calcutated by using a total of pre-axisting jobs and new jobs divided
by those jobs existing on January 1, 41996,

¢ The amouni of credit may not exceed the business and occupation {ax aliribulable to the natural gas’
storage aclivity, and may nol be taken againsi any other component of business and occupation tax
liability.

o The credit may not be carried forward or back io another lax yaar,

T NN

OTHER CREDITS

» Texpayers that provide telephone service al special reduced rates to certain low-income residential
customers may claim this credit.

« The Wesi Virginia Public Service Compmission cedifies the annual amount of the revenue deficiency
resulting from the provision of qualifying reduced-rale service. The amount of the credit is he cost of
providing 1he service to qualified customers, less any reimbursement received through any other
means. The Public Service Commission must cerify the javel of revenue deficiency, and a copy of the
cerification order must be attached lo the return on which the credil is claimed. The credit is claimed
against the Wesl Virginia corporation net income lax.

« Unused credils may nol be carried over 1o anclher tax year. in no eveni may the tolal credii claimed
exceed 100% of the ceriified revenue deficiency-

e ————

« Public ulilities thal provice electric, nalural gas, and water ulility service at special reduced rates 10
low-income Tesidential customers may claim the credit.

+ The West Virpinis Public Service Commission determines the annual revenue deficiency resulling from
the reduced rates, and certifies the amount of aliowable credit.

o The credil is first claimed against {he West Virginia business and socupation tax liability. then agains!
Wast Virginia corparation net income tax liability.

T
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NONFAMILY
ADOPTION CREDIT

{SCHEDULE WV/NFA-1)

NEIGHBORHOOD
INVESTMENT
PROGRAM CREDIT

{SCHEDULE WV/NIPA-2)

HISTORIC
REHABILITATED
BUILDINGS
INVESTMENT CREDIT

{(SCHEDULE RBIC)

CREDIT FOR
QUALIFIED
REHABILITATED

o Any unused credit may be carried over o the nexd year's husiness and occupation tax lability and is

applied before any other credit for that year. There is no provision for carryover for the corporalion net
income iax.

This is a one-lime credit that may be applied to persenal income tax upon the adoption of a child or
children by the Taxpayer(s}. The child or chifdren niusl be under the age of eighieen years at the lime
of adoption and cannot be related to the Taxpayer(s) by blood or marriage.

The credil for each adoplion is $4,000 and may be taken in the year the child ks adopted. This craedit
may, al the Taxpayer's oplion, be taken over & neriod of ihree years.

The West Virginia Neighborhood {nvestrment Program Act provides eredit to individuals and private
sactor businesses that make efigible contributions t& community-based nonprofit organizations that
astablish projects 1o assist neighborhoods and local communllies. These projects provide services
such &s health care, counseling, emergency assistance, crime prevention, education, housging, job
training, and physical and environmental improvements.

Project eligibility s determined pursuant to the filing of an application with the Wesl Virginia
Developrent Office and the Neighborhood investment Advisory Board by one of two approaches.

1. Qualification based on contributions destined for 2 certified economically disadvantaged area,
ar

2. Quallfication by need (regardiess of jocation)

Eligible contributions include cash, tangible personal or real property (al fair markel value) and
contributions of in-kind professional services (at 75% of fair market value.) The maximum credit that
can be taken by any Taxpayer is $100,000 per taxable year, for gligible contributions to one or more
cerlified project plans. Tolal maximum credit that can be sliowed by the Wesl Virginia Development
Office during any fiscal year is $3,0600,000. The minimum contribution of a Taxpayer that would qualify
for the credit during a year is $500, and the maximum contribution is $200,000.

To be sligihle, the Taxpayer must be subject o the corporation net income tax or personal income 1ax.

The amount of cradit is 50% of the eligibte contribution, and credit may be taken over a five-year period.

The Historic Rehabditaled Buildings Investment Credil equals 10% of the qualified expenditures for
the rehabilitation of residential and nonresidential bulldings designaled by the National Park Service,
United States Depariment of the Interior, as "certified historic structures,” and further defined as a
“quafified rehabilitated structure.”

To qualify for the credit, the building or area must be located within West Virginia, and rehabilitation
expendilures must be reviewed and appraved by the Wesi Virginia Department of Cullure and History.

The credit may offset up 1o 100% of the Taxpayer's liability for personal income tax or carpgration net
income iax, Taxpayers may transfer, seil or assign any unused tax credits afler first obltaining a
cerlificale of approval from the Division of Culture and Hislory o transfer, sell or assign the stated
amount of unused tax credil, Excess credil may also be garried over for one year back and twenty
years forward.

Taxpayers musl file Schedule RBIC to clalm this credit on annual tax returns.

Application procedures for the rehabiliiated buildings investmeni credits are the same as those
required in the federal regulations for the Preservation Tax Incentive. The certification process is in
{hree parts. Part | certifies that the building s a historic structure. Part 1} describes the work 10 be done,
and Part lll is the actual certification of the Secretary of the Interior's Standards for Rehabilitation. The
coviews are completed at the State Historic Preservation Office then forwarded, with
recommendations, to the National Park Service for final determination.

Successful carlification by the National Park Service of a cerlified rehabiliiation automatically qualifies
the applicant for this ax credit.

The Credit for Qualified Rehabilitaled Residential Building Invesiment equals 20% of the qualified
expenditures for lhe rehabiiitation of resideniial homesteads designaled by the Wasl Viginia
Depariment of Culture and History as “cettified hisloric structures,” and further dafined as a "qualified
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RESIDENTIAL
BUILDING
INVESTMENT

{SCHEDULE RBIC-A)

APPRENTICESHIP
TRAINING TAX CREDIT

{SCHEDULE WVIATTC-1}

FILM INDUSTRY
INVESTMENT TAX
CREDIT

(SCHEDULE WV/IFIIC-1)

ASSISTANCE OR
ADDITIONAL
INFORMATION

CREDIT SCHEDULE
ORDER FORM

°

rehabilitated structure.” The building or area must be localed within Waest Virginia and rehabilitation
expenditures must be reviewed and approved by the West Virginia Deparlment of Culture and History
to quatify for the credit.

The credit may offset Lip to 100% of the Taxpayer's liability for persanat income tax. Taxpayers may
transfer, sell or assign any unused tax credits after firsl obtaining a cerificate of approval from the
Division of Cullure and History to transfer, sell or assign the stated amaunt of unused {ax credit. Excess
credil may also be carried forward for five years.

Taxpayers must file Schedule RBIC-A to elaim this credit on annual ax refurns.

A credit is allowed for properly-registered Taxpayers for wages paid lo spprentices in the construction
trades. The credit is $2.00 per hour muttiplied by the tolal number of hours worked during the (ax year,
but the credit may not excead the Issser of $2,000.00 or 50% of the aclual wages paid for the
apprenticeship,

The apprenticeship training program must consist of at leasi 2,000 hours but not more than 0,000
hours of on-the-job training,

Any unused oredit is forfeiled and no carry forward or carry back to prior tax years is allowed.

This credit is inlended lo encourage economic growth through the praduction of motion pictures and
other commercial film and audiovisual projects in this Stale.

The Film Tax Credil is a nonrefundable credit based on a percentage of the direct production
axpendilures made in West Virginia and the post production expenditures made in West Virginia that
are direclly atlributable to the production of a commercial fiim or audiovisual product,

The base allowance is 27%. An addilional 4% is available if 10 or mere West Virginia resicents are
full-time employees working in the State, or apprentices working in the State. No more than $5,000,000
of ¢redits may be allocated in any fiscal ysar. The credit may not be clainied for expenditures for which
the produclion company claimed an exemgion from sales tax or use tax.

There are specific requirements in order to claim the credit. The phragse "Filmed in West Virginia” must
appear in the closing cradils. The West Virginia Film Office must approve a Taxpayer's application for
{he credit.

The credit is applied lo the corporation nel income tax and the personal income 1ax. The credil may
not be applied against employer withholding taxes. Any unused credil is applied against the applicable
laxes in the arder specifiad for succeeding tax years until the full amount of excess credit is used or
the expiration of the second tax year afler the lax year in which the expenditures occurred, whichever
comes first, Any remaining credil is forfeited. No cany back ¢ prior 1ax years is allowed.

In order 1o claim this cradit, Schedule WV/FIIC-1 must be enclosed wilh the tax return on which the
credit is being claimed.

Fos assistance or additional information, you may call a Texpayer Service Representative at:

1-800-WVA-TAXS
(1-800-982-8297)

Or visit our websile af:

www.tax Wy.gov

L]

On the following page is a listing of tax credit schedules and farms thal can be downioaded.
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C@)“ West Virginia State Tax

ECONOMIC DEVELOPMENT CREDITS

TSD-110

Economic Opportunity Yax Credits

a

General Economic Opportunity Tax Credit
Corporate Headguariers Relgcation Tax Credit

L)

Smaft Business Credif

High Technology Manufecturers Credit

Jobs Creation Tax Credlt

All these require Application Form WV/EOTC-A for Investments Placed in
Service on or After January 1, 2003 and either EOTC-1 of EOTC-PIT

Application Form WWEOTC-A for investments Placed In
Service on or After January 1, 2003

hitp:/ftax.wv goviDocuments/TaxForms/eoica.pdf

Schedule EQTC-1 {For perlods after January 1, 2015}

hitp:fftax. wv.aoviDocumenis/TaxForms/201 8/eotel .pdf

Schedule EQTC-1 (For periods bafore January 1, 2015}

http:/itax.wy.goviDocumenis/TaxFormsleoie 1. pdf

MITC-1 Instructions

hitp:fftax wy.aov/Decuments/TaxForms{201 5/mite].instructions .pdf

Schedule EOTC-PIT

hitp:/tax wy.goviDocuments/TaxForms/eotepit.pdf

Manufacturing Investment Tax Credits

htip:iftax.wy.aoviDoeuments/TaxForms/mitca.pdf

Application Form WV/MITC-A

Schedule MITC-1 {For periods after January 1, 2015)

hiip:#ftax.wy.qov/Documents/TaxFoms/2015/mite]. pdf

Schedule MITC-1 {For periods before January 1, 2045

httpditax.wy. goviDocuments/TaxEormsi2014/mitc 1, odf

MITC-1 instructions’

hitp:/ax.wy.goviDocuments/TaxForms/2015mite 1 .instructions.pdi

Industrial Expanslon and Revitalization Credit for Electric Power

Schedule I-EPP

hitpiltax. wy. goviDocurnenis/TaxForms/schedule | -EPP.ndf

-EPP Instructions

http:/itax.wy.gov/Documents/TaxFomnsischeduta,|-EPP.instructions. pdf

Strategic Research and Devefopment Tax Credit — Only avafable for

qualified investmend or expenditere affer January {, 2003 and before Janvary 1, 2014

Apptication Form WVISRDTC-A

hilp:/ftax.wy.gov/Documents/TaxForms/srdica pdf

WVISRDTC-A Instructions

hitp:Max.wy.gev/Documenis/TaxFormsfsrdica.inslruciions .pdf

Schedute SRDTC-1

hitp:iitax.wy.gov/Oocuments/ TaxForme/201 Sfsrdle.pdf

SRDTC-1 Inslructions

htlp:fiax.wy.qov/Documants/TaxForme/2018fsrdtc Linstructions.pdf

Coal Loading Facilities Credit

Schedule C ~ Business and Occupation Tax

hitp:/ftax. wy.goviDocyments/TaxFormsfschedule-C pdl

Schedule Ob — Coal Severance Tax

hitpAaxowv.goviDocuments/ T axForms/ScheduleCL ndf

Manufacturing Property Tax Adjustment Credit

Schedule WNV/MPTAC-1 (For periods aftes January 1, 2015)

hitp:fitax. wy.gov/Documents/TaxForms/201 S/mptact . pd{

Schedule WVMPTAC-1 (For periods before January 1, 2015

hitp:/ftax.wv.gov/Documents/TaxForms/mptact.pdf

ENVIRONMENTAL CREDIT

West Virginia Environmental Agricultural Equipment Credit

Schedule WWAG-1

hitpAax.wy goviDocuments/TaxFormsfagl .pdf

WWIAG-~1 Instructions

htpAaxwy . goviDocuments/TaxFormsfag i .instrostons. pdf

EMPLO

YMENT CRERITS

Wasi Virginia Military Incentive Credit

Schedule J

hitpAax.wv.gov/Documenis/ TaxForms/schedule-J.ogf

Natural Gas Jobs Retention Act Credlt

Schedute WVINGRET-1

hitp:fltax.wy.gov/Documents/TaxfForms/ngret1.odf

OTHER CREITS

Tetephone Utilities Rate Reduction

Schedule K

nilp:Hax.wy qov/Documents/TaxFormsfschedute- K odf

Electric, Natural Gas, And Water Utilities Rate Reduction

]

Schadule 1.

Nonfamily Adoption Credit

hitp/Hax.wy.aov/Documents/TaxFormsfschedule.L pdf

Scheduie WYINFA1

]

hitp;/Nax.wy.gov/Documents/TaxFormsinfat.pdf

Nelghhorhood investment Pregram Credit
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Schedule WVNIPA-2 (For pariods after January 1, 2012)

hitp:Max.wv.qowDocuments/ TaxForms/2015/mipa2 pdf

Scheduts WVNIPA-2 (For periods after danuary 1, 2012)

hitp:iftax wv.goviDocuments/TaxFormsi2014Mmipa2 pdf

WVINIPA-2 Instructions

hitp:ftax.wy gov/Documants/TaxEorms/2015/nipa2.instruciigns.pdf

Visit West Virginia Developmerit Office
for more information

hito/iwww wyvcommetes.ora/peoptelcommunityresousces/communityrevitalizat

onfneiahhorhoedinvestmeniprograsidelaul. aspx

Historic Rehabilitated Sulldings vestment Credht

Schedule RBIC i

bittp:itax. wy.goviDocuments/TaxForms/schedule-RBIC pat

Residential Historic Rehabilitated Building Qualified fnvestment

Credit

Schedule RBIC-A |

hitp:#ftax wy.qoviDocuments/TaxForms/schedule-RBIC-A pdf

Apprenticeship Tralning Tax Credit

Scheduia WV/ATTC-1 (For periods after January 1. 2012)

http:fitax.wy.goviDocuments/FaxForms/2015/atic 1 odi

Schedute WWIATTC-1 (For petiods before Janvary 1, 2012)

hilp:Max wy.goviDocuments/TaxForms/2011/atte 1.pdf

Fiim Industry Investment Tax Cradit

Schadule WVIFIIA-TCS

hilp:dwww.wycommerce.org/App Media/Assels/pdifbusinessandworkforcefwyiil

miF ORM%20TCS,ndf

Visit West Virginia Film Office for more
information

hitpefwend wycommerce.org/businessAndustriesiwyfilmiincentivesfincentivelorm
5.38DX

Atternative Fuels Tax Gredit

Schedule WVIAFTG-1 (For periods after January 1, 2015)

hitp:Max.wv. goviDocuments/TaxForms/201&afte. pdi

Schedule WVIAFTC-1 (For perinds before January 1, 2015)

hilp;fax.wv.qov/DocumentsiTaxForms/afle 1. paf

WV/AFTCA1 Instructions

htip:iftax wv.gov/Decuments/T axFormag/2015falto 1 dnslructions pdf

Commercial Patent incentives Tax Cradit

Schedule WYICPITCA l

hlip:tax.wy qoviDocuments/TaxForms/2015icpite t.pdf

This list Is not all-inclusive. Specific tax returns may indicate oredits available that are not ingluded here, Visit our

websiie at www . tax.wv.gov for more information.
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