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APPELLANTS' MOTION FOR STAY 

The Jefferson County Foundation, Inc. and Christine Wimer, ("Appellants") by and 

through counsel, Christopher P. Stroech, Esq. and the law firm of Arnold and Bailey, PLLC, 

hereby request a Stay (of Operations) authorized under the Multi-Sector General Permit (MSGP) 

registration, issued to Intervenor Rockwool. The stay is being requested because the Appellants 

will suffer undue hardship if Operations commence causing harm to the environment as a result 

of the inadequate design of the storm water system. Such harm is both imminent and irreparable 

should 1) industrial stormwater be present, and 2) there is a rain event that causes ponding at the 

Rockwool site outside the design parameters of the current system. 



According to representations made to the Charles Town Utility Board (CTUB), 

operations are set to begin June 22, 2021. (Rockwool has already begun testing in preparations 

for full operations at their Ranson facility.) 1 

I. Jurisdiction: 

Pursuant to W.Va. Code46 CSR4-5.5 and W. Va. Code§ 22B-l-7(d), this Board may 

grant a stay of certain terms and conditions of an appealed permit if Appellant can demonstrate 

that "an unjust hardship to the appellant will result from the executed or implementation of a ... 

permit ... pending determination of the appeal." Id. While the code provides that Appellants 

"may" request a stay contemporaneous with the filing of the appeal; in this case the irreparable 

harm of industrial waste water penetrating the ground, and flowing unobstructed through karst to 

the ground water, does not ripen until operations begin, which Appellant's believe is on or about 

June 22, 2021. 

II. Legal Standard: 

If the Appellant can demonstrate that it will suffer an "unjust hardship" if a stay is not 

granted, then a stay should issue. "Undue hardship" is not specifically defined by the statute; 

however, this Board has adopted the four-part standard from the Supreme Court of Appeals of 

West Virginia's decision in Camden Clark Memorial Hospital v. Turner, 212 W.Va. 752 (2002), 

575 S.E.2d 362, which is derived from the United States Court of Appeals for the Fourth 

1 During the April 28, 2021 Charles Town Utility Board (CTUB) meeting Duke Pierson, Ranson 
Mayor and CTUB Board member, stated, "They [Rockwool] will be in full testing Mode the 17th 

of May .... and they will be in full production the 22 of June." Video recording of the CTUB 
special board meeting on April 28, 2021 at I hour 21 minutes. Video available at 
htt:ps://ctubwv.granicus.cornftvlediaPlaver.php?view id=l &clip id=87, last accessed on June 
14, 2021. 
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Circuit's analysis in Merrill Lynch, Perce, Fenner & Smith, Inc v. Bradley, 756 F.2d.l 048, 1054 

( 4th Cir. 1985) (See, also, Crab Orchard-MacArthur Public Service District v. Director, Division · 

a/Water and Waste Management, West Virginia Department a/Environmental Protection, Order 

Granting Motion To Stay, Appeal No. 14-14 EQB (Aug.6, 2014) In Turner, the Court stated: 

In making this "balancing" inquiry, we have followed the lead of the Fourth Circuit Court 
of Appeals: Under the balance of hardship test the [lower] court must consider , in 
"flexible interplay," the following four factors in determining whether to issue a 
preliminary injunction: (1) the likelihood of irreparable harm to the plaintiff without the 
injunction; (2) the likelihood of harm to the defendants with an injunction; (3) the 
plaintiffs likelihood of success on the merits; and, ( 4) the public interest. 

Id. (citing Turner, 575 S.E.2d, at 366) (quoting Jefferson County Bd., of Educ. V. Jefferson 

County Public Educ. Ass'n, 183 W.Va. 15, 24,393 S.E.2d 653,662 (1990) (citations omitted) 

Under this standard, a party seeking a stay must show a flexible combination of the four 

elements listed above, the most important of which in this case is whether the Appellant will 

suffer irreparable harm if the stay is denied. 

III. Appellants' Request Meets the Standards for Granting A Stay: 

A. The Likelihood oflrreparable Harm to the Plaintiff Without the Injunction: 

As set forth by Appellant's experts, Ryan Linthicum, P.E., LEED AP, and Dr. Chris Groves, 

the Appellants, the citizens of Jefferson County and any users of the ground water impacted by 

contamination, will suffer irreparable harm if the stay is not granted. As stated below, and set out 

in full in the full report of Mr. Linthicum: 

"On April 20th 2021, I prepared and issued a summary of my opinions as they 
relate to the design, permitting, and operations of the Roxul RAN-5 facility. 
Amongst the numerous opinions in my report, I identified and expressed serious 
concern regarding the design and operation of the site's storm water conveyance 
system. Specifically, I noted in my Opinion 3A that 'inlets are clearly undersized 
and are shown to pond during simulated rainfall events. In some cases, the extent 
of the ponding will spread laterally more than 50 feet from an inlet location 
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creating a widespread flooding condition on the site resulting in uncontrolled 
transport of polluted waters to unintended site areas."' .... 

"As stated in my report 'if not corrected immediately, the RAN-5 Facility will not 
drain effectively or as portrayed in Figure 3 of The SWPPP resulting in a flawed 
pollution prevention analysis subjecting the surrounding surface and groundwater 
to risk of contamination. 

"Simply put, the designed, approved, and constructed drainage system will not 
properly manage site runoff leading to uncontrolled ponding that will then overtop 
curbs and convey industrial stormwater in a manner that by-passes the engineering 
best management practices designed to treat or capture impacted water. 
Therefore, should the facility be allowed to operate and store industrial waste, a 2 
year, 10 year, or greater rainfall event would result in industrial runoff leaving the 
developed site limits entering one of the many known downstream karst features 
via direct discharge or infiltration. Left uncontrolled and untreated, industrial 
water entering the groundwater that flows through the below grade karst matrix in 
this area would then result in irreparable harm to the groundwater and surrounding 
environment. ( emphasis added) ... 

"In closing, neither the Stormwater Pollution Prevention Plan (SWPPP) nor the 
Groundwater Protection Plan (GPP) address this concern and are thus deficient. 
To protect the health and safety of the public, I strongly urge that the Roxul RAN-
5 facility not be allowed to operate, create, or store industrial waste until this and 
other concerning matters are adequately addressed." 

See, June 17, 2021, Notarized Statement of Ryan Linthicum, Exhibit I; and the April 20, 2021 Expert 

Report of Mr. Linthicum., Exhibit 2. 

The issues regarding the increased risk "associated with the RAN 5 project shows that the 

facility is located on a well-developed karst landscape and aquifer and is subject to the 

environmental risks expected in such a hydrogeologic setting." Exhibit 3, Report of April 20, 

2021 report of Dr. Chris Groves, at 3. As he stated in his report, these risks include: 

" ... the potential both for sinkhole development and groundwater contamination. These are 
related in the sense that loss of structural support that can occur with sinkhole development 
could compromise the function of stormwater and/or chemical containment structures. In the 
case of a release groundwater impacts could be catastrophic in ecological terms, and 
potentially creating human disruptions by polluting groundwater, springs, and the surface 
waters to which these springs flow." 
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These opinions, in combination, establish that once Rockwool commences operations, and 

uses and generates industrial waste in connection with their manufacturing process, i.e., begins 

the movement and storage of raw and in process materials across the site, any significant 

stormwater event (as small as a 2-year rain event), could- and likely would- result in 

uncontrolled ponding because the Stormwater system is undersized and inadequate. In addition, 

as opined by Dr. Groves, the subsequent infiltration of uncontrolled storm water will further 

undermine the karst hydrogeology of the site. 

These facts support the existence of irreparable harm from Rockwools' operations and the 

issuance of a stay. 

B. The Likelihood of Harm to the Intervenor with an Injunction: 

While one of the factors for consideration, Appellants anticipate that the Intervenor will 

assert harm to its business operations if the Board issues a Stay in this case, describing some 

combination of economic losses, impact on employment, and the consequences of any delay in 

operations. Appellants do not know exactly what assertions the Intervenor will argue, or what 

supporting evidence it will present. However, the economic issues arising from delay in 

operations, while the Board considers the merits of the technical issues, they pale in comparison 

to the impacts contaminated groundwater can have on a community. 

C. The Likelihood of Success on the Merits: 

The issue to be considered in support of this element of the stay request is the design and 

operation of the site's stormwater conveyance system. In considering this issue, Mr. Linthicum 

has already opined on the accuracy ofRockwool's response to address the identified concerns. 

As he stated: 
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"In response to my opinion, James Hemme, Roxul's engineer, dismissed my concern stating 
that the 'spread associated with the inlet entrances are associated with significant design 
storms and large rainfall depths that are infrequent and have relatively short durations of peak 
flow.' Unfortunately, Mr. Hemme is incorrect and he did not properly evaluate the concern in 
the best interest of the public and the environment. Had Mr. Hemme actually evaluated the 
design of the conveyance system, he would have realized that ponding occurs at numerous 
storms drain inlets during various storm events including the more common 2 and 10 year 
events and that the ponding is not limited to or a result of' large rainfall depths, but an 
insufficient design." 

See, Exhibit 1, at I. 

Appellants believe that the expert opinion and assessment of the weaknesses in the design 

and operation of the site's storm water conveyance system support a finding on the merits ofthis 

important technical aspect of the appeal. Appellant's assert that the information currently 

available is that the Stormwater System design was not adequately evaluated by the DEP, and 

that the information to be presented by Rockwool has already been reviewed by Appellant's 

expert, and responded to by Rockwool' s expert. Thus, there is likely no other information that 

will demonstrate any different information exists. As this Board held in the matter of Crab 

Orchard-MacArthur Public Service District v. Director, Division of Water and Waste 

Management, West Virginia Department of Environmental Protection, Order Granting Motion 

for Stay, Appeal No. 14-14 EQB, August 6, 2014. "The Board declines to rule on the likeliness 

to prevail on the merits of the appeal given that there is no record developed in the case and it 

would be improper to make a judgment on the likelihood of success at this time." Id, at 4. 

D. That the public interest will be served by granting the stay: 

As set forth in Chapter 22 article 11 of the West Virginia code that it is the "public policy of 

the State of West Virginia to maintain reasonable standards of purity and quality of water of the 

state consistent with: (I) Public health and public enjoyment thereof; (2) the propagation and 
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protection of animal, bird, fish, aquatic and plant life ... ".2 Similarly Chapter 22 Article 12 of the 

West Virginia code finds that WV has relatively clean pure ground water, a majority of the 

population relies on this ground water, rural lifestyle depends on groundwater and rural lifestyle 

is valuable and worth protecting, the ground water is geologically complex in WV, 

contamination of ground water is difficult and expensive to clean up, ground and surface water 

are highly interconnected and groundwater effects surface water, and maintenance of the ground 

water provide economic, social and environmental benefits for the citizens of West Virginia. 3 In 

Jefferson County a majority of house holds depend on groundwater for all uses. The agriculture, 

equine, and tourism industries in Jefferson county depend heavily on groundwater, and these 

synergistic industries are critical to Jefferson County's economy. 

Contamination of the groundwater as a result of the undersized and inadequate design of the 

stormwater conveyance system at the Rockwool site would cause irreparable harm to the 

groundwater in Jefferson County. Thus, taking all reasonable action to prevent such 

contamination is undeniably in the public interest, and cannot be responsibly outweighed by any 

short-term economic impact a stay may have on the delay of operations at Rockwool. 

IV. Conclusion: 

As stated above, in this case the Appellants, and the citizens of Jefferson County, will suffer 

an undue hardship if Rockwool' s storm water handling system, as predicted and identified by 

Appellant's experts, cannot appropriately handle the stormwater at the Rockwool site.4 The 

2 Chapter 22 Article 11 Water Pollution Control Act, 2 (a) and (b). 

'Chapter 22 Article 12 Ground water Protection Act, 2(a)(l)-(l l). 

4 The Board has generally granted a stay in EQB appeals in cases in which the parties have 
asserted a monetary impact from the action complained of, or the parties have agreed that a 
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consequences of this hardship will be the uncontrolled contamination of storm water; and, 

because of the karst hydrogeology of the site, almost immediate and irreparable contamination of 

the groundwater. 

The Board will hear the merits of the Appellant's case in less than a month. The key 

issue under consideration in the appeal is whether the Appellee/WVDEP actually evaluated the 

risks to the surface and groundwater that exist as a result of the stormwater design identified by 

Rockwool, and the numerous weaknesses, inadequacies, and non-existent protections to the 

stormwater system that Rockwool has constructed. 

For all these reasons, the Appellants seek a Stay of operations until the issues are fully 

addressed. 

ls/Christopher P. Stroech 
Christopher P. Stroech, Esq. (WVSB #9387) 
Arnold & Bailey, PLLC 
208 N. George Street 
Charles Town, WV 25414 
304-725-2002 
304-725-0283 (Fax) 
cstroech@arnoldandbailey.com 

APPELLANTS 
By Counsel 

procedural stay of a permit will benefit the applicant for a permit, and/or that the parties have 
jointly agreed to make a change to a condition of the permit that will require time to accomplish, 
or similar issues. In this case, there is no agreement between the parties regarding the necessity 
of a stay, and the issues are not primarily economic or administrative in nature. 
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CERTIFICATE OF SERVICE 

I, Christopher P. Stroech, Esq., counsel for Appellants, do hereby certify that I have 

served a true copy of the foregoing APPELLANTS' MOTION FOR STAY upon the following 

parties via email this 17th day of June, 2021: 

Jackie Shultz, Clerk 
Environmental Quality Board 
601 57th Street, SE 
Charleston, WV 25304 
Jackie.D.Shultz@wv.gov 

Charles S. Driver 
Chance J. Chapman 
WVDEP 
601 57th Street, SE 
Charleston, WV 25304 
Charles.S.Driver@wv.gov 
Chance.J.Chapman@wv.gov 

Joseph V. Schaeffer, Esq. 
SPILMAN THOMAS & BATTLE, PLLC 
301 Grant Street, Suite 3440 
Pittsburgh, PA 15219 
jschaeffer@spilmanlaw.com 



James A. Walls, Esq. 
SPILMAN THOMAS & BATTLE, PLLC 
48 Donley Street, Suite 800 
Morgantown, WV 26501 
jwalls@spilmanlaw.com 

David L. Yaussy, Esq. 
SPILMAN THOMAS & BATTLE, PLLC 
300 Kanawha Boulevard, East 
Charleston, WV 25301 
dyaussy@spilmanlaw.com 

ls/Christopher P. Stroech 
Christopher P. Stroech, Esq. 


























































































































